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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R R D Hughes and Mr M S W Hughes

Scheme
:
Inchcape Motors Pension Scheme (“the Scheme”)

Manager
:
Inchcape Management (Services) Limited (“The Scheme Manager”)

Trustees
:
Inchcape Motors Pension Trust (“The Trustees”)

THE COMPLAINT (dated 26 November 2001)
1 Mr R Hughes and Mr M Hughes complain of maladministration by the Scheme Manager in that in distributing the death in service benefit of their late father, William Alan Hughes, it made provision for their father’s girlfriend, a Miss SW, who was not a beneficiary under their late father’s will as were they and their two siblings.  Each claims that he has suffered injustice in that he has received only one fifth of the benefit instead of one quarter.  Miss SW also received one fifth.

2 I gave Ms SW an opportunity to comment on the draft of this determination but no response has been received from her.

THE SCHEME RULES

3 The Scheme Rules define “beneficiaries” as:

“One or more of such persons or bodies as the Trustees consider would be appropriate recipients of all or part of the lump sum benefits payable on a member’s death chosen from:-

(i) The member’s spouse, parents and children, the Member’s spouse’s parents and the descendants of all of these;

(ii) Anyone whom the trustees consider the member was helping to maintain at his death;

(iii) Any person or body nominated by the member in writing to the Trustees as an appropriate recipient or whom the Trustees consider would be such;

(iv) The member’s legal personal representatives or anyone entitled under the member’s will or on his intestacy.

For this purpose the Trustees may have regard to, but shall in no way be bound by, any nomination by the Member lodged with the Trustees before his death, even though such nomination may purport to be a direction as to payment of such benefit.  “beneficiary” means one of the beneficiaries.”

The Rule 25 provides that death in service benefit is held upon the discretionary trusts “…to or for the benefit of all or any one or more of the beneficiaries in such shares and proportions (if more than one) as the Trustees in their discretion shall select…”
MATERIAL FACTS
4 Mr W Hughes died on 6 July 2000 after returning from a holiday with Miss SW.  He had four children by two of his three marriages: Caroline, Mark, Michael and Richard.  For the fourteen months prior to his death he had been employed by a firm called “IVC”.  He was a member of the Scheme.  The death in service benefit payable under the Scheme amounted to £115,855.  Probate of Mr W Hughes's will was granted to Barclays Bank Trust Company on 16 August 2000.

5 On 1 August Mr Clive Bugeja acting for the Scheme Manager telephoned Ms Joanne Machin with whom Mr Hughes had worked at IVC up to the time of his death.  He records her as saying: “W Hughes was living with SW.  They had a relationship.  He owned the flat…It is not thought that she was financially dependant on him at the date of death.” On the same day Ms Caroline Hughes telephoned Mr Bugeja to enquire about the payment of the death in service benefit.  He noted: “I asked her about the relationship her father had with SW.  She said they were close - Stephanie had her own small business.  She also owned her own flat.”

6 On 2 August Mr Bugeja telephoned Miss SW and noted 

“She confirmed she was living with Bill Hughes although she had her own flat.  Bill paid the bills and they were all in his name.  She was not financially dependant on him.  She has her own small business.  The family were allowing her to stay in the flat until it is sold for the estate when she will return to her own property.”

After Mr Bugeja had explained why he had telephoned, Miss SW is said to have added that she and Mr Hughes were planning to marry and that while in hospital Mr Hughes had said “He would be reviewing his affairs once he returns home and would make provision for her”.  Ms Caroline Hughes has said that on that day Ms Willis told her that in discussion with Inchcape she had said that she had not lived with Ms Hughes’s father; that she lived in her own flat and only stayed with the late Mr Hughes occasionally.

7 On 9 August Mr Bugeja briefed the Trustees in a memorandum.  He noted that the deceased had left no letter of Request in relation to Death in Service benefits but that he had left the whole of his estate to his four children in equal shares.  The deceased had left an elder brother and a twin sister in addition to his four children.  He had been married and divorced three times.  The will had not been contested.  In respect of Ms SW the author states that “at the time of his death William Hughes was living with (Ms SW).  Work colleagues have confirmed that they had been “partners” for about 18 months and that their relationship was a stable and blossoming one.” He continued: “(Ms S W) gave the following information: William Hughes owned the flat in which they lived (this was confirmed by one of the sons and the executor who confirmed that the flat was on the market for sale, with the proceeds ultimately benefiting the children.  William Hughes paid the bills for the flat.  (Ms SW) has a small self-employed business and she was not financially dependant on William.  She has her own property, to which she will return when William’s flat has been sold.  She indicated that they were planning to get married in about six months.  She advised that on the night before he died (believing he might recover) he had indicated that he wished to review his affairs to make provision for her upon his death”.  He concluded “Please indicate your wishes for distribution of this lump sum.” It appears that the Trustees had no other information before them about the relationship between Ms Willis and the deceased.

8 On 23 August 2000 the Scheme Manager paid Mr R Hughes (and the other three children) £5,000 on account in respect of his father’s benefit pending enquiries before making a full distribution.  The author of the letter pointed out that the Trustees had discretion as to the distribution of the lump sum.

9 The Trustees (ie the Board of Directors took) their decision at a meeting on 6 September.  The information they had before them was a memorandum from the Head of Pensions dated 6 August.  The Trustees decided not to award a dependant’s pension to Miss SW “on the grounds of interdependency rather than purely financial dependency”.  The minute also records “After some discussion on the background circumstances, it was decided to split the lump sum equally between the four children and (Miss SW)”and on 12 September the Scheme Manager sent Mr R Hughes a cheque for £18,157.16 “which is the balance of the benefits payable to you”.  

10 The respondents have since told me that “the Trustees legal adviser confirmed that the Trustee may choose to award (Ms SW) a dependent’s pension on the grounds of interdependency.  He was confirming to the Trustees that in his opinion the couple were financially interdependent.  The Trustee did not award her a dependant’s pension but that does not mean that they decided she was not financially interdependent on Mr Hughes... Our view is that it is reasonable to conclude that a man and a woman who are a couple will be helping to maintain each other”

11 On 15 September Mr R Hughes wrote to the Scheme Manager complaining that his late father’s death in service benefit had apparently been divided five ways whereas there were only four beneficiaries under his will.  He added: “Miss SW was not in a long-term relationship with our father as they met less than a year ago… Miss W resided at her own address in Liverpool…She requested to stay at the flat after our father’s death to assist with the sale, which we permitted…You informed me that you based your decision on speaking to family members, can you please inform me which family members you spoke to as one of them that you named denies all knowledge of any such discussion…” The Scheme Manager replied: “The Trustees were free to decide how the lump sum was to be distributed in accordance with the discretion given to them under the trust Deed and Rules of the Scheme”.

12 On the same day Miss Caroline Hughes wrote to the Scheme Manager expressing her dissatisfaction with the way the matter had been handled.  She stated that her father had lived with three other women apart from his three wives, and that Miss SW was the fifth he had claimed to be serious about.  “The family are also aware of many affairs which happened during the first two marriages.” She added: “I find it very difficult to accept that you have collected information about his relationship (sc.only) from his colleagues and his brother.” Miss Hughes has also said: “She did not live with him but stayed at his flat at weekends.” She said that her late father had asked Miss SW to marry him but she had refused, a point Miss Willis has confirmed.

13 Miss Hughes complained to the Scheme Manager on 26 September and on 12 October was told she would have to pursue her grievance through the internal dispute resolution procedure (IDRP).

14 On 25 September Mr R Hughes wrote to the Office of the Pensions Advisory Service (OPAS).  He told OPAS (30 October 2000) that when he had contacted the Scheme Manager he spoke to Mr Bugeja who said that he had consulted his (Richard’s) uncle (a barrister), his sister Caroline and his father’s late employer.  The first two, he said, had denied any such contact.  He added that before his death Mr W Hughes told his sister and brother in the presence of Miss Willis that “on his death we would receive a lump sum from his pension company, and that we would be well-looked after.”

15 In a letter to Mr Bugeja dated 16 November, OPAS enquired whether the late Mr Hughes had completed an Expression of Wish form.  The author stated that he understood that the Scheme Manager had spoken to none of the four children or to the late Mr Hughes’s twin sister.  The Scheme Manager replied on 20 November explaining the definition of “beneficiary” in the Scheme Rules.

16 On 29 November the Scheme Manager informed OPAS that the late Mr Hughes had not completed an Expression of Wish.

17 On 6 December OPAS conveyed this information to Mr R Hughes stating that it appeared the Trustees had made their decision under item (iii) (see paragraph 11, above) but that OPAS had been given no details as to how the decision had been taken.  “Inchcape will not divulge any further information to OPAS so I cannot determine how they arrived at their conclusion…”

18 In response to a letter dated 9 March from Mr Hughes to the Scheme Manager the latter replied that the dispute had been dealt with under Stage 1 of the IDRP and could go straight to Stage 2 which required the Trustees to consider the matter.

19 The Chairman of the Trustees sent a Stage 2 determination to Mr R Hughes on 30 May 2001.  This confirmed that the Trustees had included Miss Willis in the distribution as a person whom the member was helping to maintain at his death.

20 On 18 June 2002 Mr R Hughes wrote to this office stating that his late father had not been helping to maintain Miss SW and that she had confirmed as much to the Scheme Manager when asked.  He asked me to investigate his complaint.

21 On 27 September (after the Trustees had made their decision) Miss SW wrote to Mr Bugeja: 

“I was Bill’s partner and, although I had my own flat, I lived at Bill’s returning to my flat occasionally…I became aware on the day Bill died that he had discussed with his sister-in-law Daphne, that we had planned to be married.”

22 On 11 March 2002 a Ms Machin of IVC e-mailed Mr Bugeja about the death of Mr W Hughes.  She had worked with Mr Hughes for some 14 months.  She confirmed that Miss SW had been upset by Mr Hughes’s death and that his children asked her to leave the flat “within a number of weeks” as they were arranging to put the flat up for sale.  She said that Miss SW had told her that the late Mr Hughes’s children were denying that they “had had such a serious relationship”.  On 12 March a Ms Louise Barnes of IVC also e-mailed Mr Bugeja.  She had worked with Mr Hughes for some nine months.  She said that Miss SW and the late Mr Hughes were sharing their spare time and going on holiday together.  “(She) in my eyes was Bill’s partner…unfortunately…his family treated her very badly and let themselves into Bill’s flat (her home) without invitation to view the property and personal possessions, (She) was devastated by the whole thing and still is…” Mr R Hughes has said that all dealings with Miss SW in relation to the flat had been by the Executor.  He has also said that Ms Machin and Ms Barnes knew his father as work colleagues for only a few months.

23 I asked the Scheme Manager to comment on the complaint.  The Head of Pensions replied stating that “We made enquiries to obtain sufficient information to enable us to consider all the potential beneficiaries…at the full Trustees meeting on 6 September a reasonable decision was made…We spoke with family members, several work colleagues and Mr Hughes’s line manager who provided a good picture of his family relationships…one of the trustees worked with and knew Mr Hughes’ circumstances…It was not necessary to contact the children as their status was not in doubt.. We talked to the executor of Mr Hughes’s estate (Mr Foster of Barclays Bank) about his knowledge of family circumstances… The complainant states that Miss Willis did not live with Mr Hughes…We consider it more likely that Miss Willis was able to stay on in the flat with the permission of the executor because she was already living there and needed time to arrange her affairs before moving out.”

24 Mr R Hughes has commented that if the Head of Pensions had spoken to the Executor the latter “would have clarified that they did not live together.” 

25 The Head of Pensions also said:

“The Ombudsman must remember that, under our rules, the potential beneficiary does not have to be financially dependant on the member.  Our criteria are less stringent in that the trustees must consider awarding a benefit to “anyone whom (they) consider the member was helping to maintain at his death”.  In our view a couple living together (where both are earning) must be maintaining their life style by virtue of their joint incomes and, to that extent, are helping to maintain each other.”

26 The respondents have said to me that “the trustees’ conclusion that…the couple were “partners” is supported by witnesses who had no personal interest in the outcome of the investigation” and that “all the findings pointed in the same direction that (Ms SW) was the live-in partner of Mr Hughes.”

27 Mr R Hughes has said that Miss SW was staying at the flat at the time of his father’s death to make it easier to visit him in hospital.  Her own flat was forty minutes drive away.  Mr Hughes said “She asked the executors if she could stay in the flat to assist the sale, the executors asked our permission and stated that for security they thought it would be wise so we agreed…the executors asked her to leave after an offer on the flat had been accepted…As for my father’s furniture, the only item that Miss SW asked for, we allowed her to have out of kindness, she also took other items without permission or mention.”

28 Mr Hughes argues that the Trustees have relied on the opinions of two short-term work colleagues and that of Miss SW who stood to benefit

29 I have attempted on two occasions to contact Miss SW to verify a number of points but I have been unable to obtain a reply.

CONCLUSIONS

30 The issue for me is whether the Trustees had before them sufficient information to take the decision they did; whether they took into account any matter which they should not have taken into account or omitted to consider any matter they should have considered.

31 For Miss SW to receive a share of the benefit she had to fall into one of the four categories within which the trustees were entitled to exercise their discretion.  There was only one under which Miss SW could qualify.  The basis of the Trustees’ decision in favour of Miss SW could, therefore, only have been that she was a person the late Mr Hughes was helping to maintain at the time of his death.  

32 The Head of Pensions argues that where a couple are living together and both are earning they are helping to maintain each other and that financial dependency is not an ingredient of maintenance That strikes me as too broad a rule of thumb to establish what constitutes “maintenance.” That both parties are earning may or may not mean that each is helping to maintain the other.  There is, moreover, some real doubt in the present case as to whether the couple were living together.

33 Perhaps because the Scheme Manager was using too broad a rule of thumb, inadequate enquiries were made to establish whether Miss SW was someone Mr Hughes “was helping to maintain.” Certainly it seems to me that there was a disproportionate reliance in Mr Bugeja’s memorandum of 9 August 2000 to the Trustees on the evidence of work colleagues to the exclusion of evidence form members of the deceased’s family.  I have also noted that the Trustees declined to award Ms SW a dependant’s pension “on the basis of financial interdependency”.  

34 For these reasons I conclude that no reasonable body of Trustees could have come to the decision which the Trustees came to in this case on the information before them and that for that reason the decision they made in favour of Ms SW was flawed.  I therefore remit the matter to them for reconsideration.  

DIRECTIONS

35 I direct that

(a) within 56 days of the date of this determination the Scheme Manager shall send to the Trustees a revised briefing note setting out the evidence contained in the original briefing note of 9 August 2000 along with the evidence of such family members as the Complainants shall nominate on the issue of whether Ms SW was living with the late Mr Hughes and whether Mr Hughes and Ms SW were maintaining each other.  The revised briefing note shall also contain independent legal advice on the meaning of “helping to maintain” in the context of the relevant Scheme definition.

(b) Within 56 days of the date of the revised briefing note referred to in paragraph 32(a) above the Trustees shall review their decision to grant Ms SW one fifth of the death in service grant on the basis of the information contained in the revised briefing note and inform the complainants and me of the outcome.

DAVID LAVERICK

Pensions Ombudsman

10 December 2003
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