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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M P Vaz

Scheme
:
Camden New Journal Executive Pension Plan (the Plan)

Respondent
:
Allied Dunbar Assurance plc

MATTERS FOR DETERMINATION 

1. Mr Vaz says that Allied Dunbar: 

· Failed to follow his instructions in 1989 to invest the contributions under the Plan split 70% and 30% between the Managed Fund and the Equity Fund.  The contributions were instead split equally, between the Managed Fund and the Equity Fund.  

· Set up the Plan with a Selected Retirement Age (SRA) of 65 instead of 62.

· Split the allocation of the investments into four different categories of funds (ie Accumulated Managed Units, Capital Managed Units, Accumulated Equity Units and Capital Equity Units) instead of just two categories of funds (ie Managed Fund and Equity Fund).

Mr Vaz suggests this latter split was made to enable Allied Dunbar to deduct additional Capital Units by way of charges.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. In 1988 Mr Vaz while employed by Camden New Journal (CNJ) was persuaded to apply to set up a personal pension plan (Initial PPP) with Allied Dunbar.  Mr Vaz indicated an intention to split the contributions invested 70% and 30% between the Managed Fund and the Equity Fund, and chose a SRA of 62.  In the event Mr Vaz did not proceed with the Initial PPP; instead the Plan, which is an executive pension arrangement, was set up with Allied Dunbar with effect from November 1988.  

4. The application form for the Plan, signed by Mr Vaz, shows the split of contributions invested to be 50/50 % between the Managed Fund and the Equity Fund.  In addition, the form shows the SRA to be 65.  The application form contained a member’s and an employer’s declaration, which both the member and a director of the company on behalf of the employer had to sign.  The first point of the member’s declaration states:

“1.  I agree to become a member of the Plan and I declare that all statements made by me on this Application are true and complete.” 

5. A letter from CNJ to Mr Vaz dated I November 1988 (the 1988 Letter), drafted by Allied Dunbar shows his SRA to be 65 and the split of the investment of his contributions to be 50%/50% between the Managed Fund and the Equity Fund.  The bottom of this letter required a signature by Mr Vaz agreeing to the arrangement.  Mr Vaz claims that he did not receive a copy of this letter until 2001.  

6. A schedule (Schedule) setting out the provisions under the Plan dated 27 January 1989 shows the split of contributions to be 50/50 % between the Managed Fund and the Equity Fund, and the SRA to be 65.  Mr Vaz claims not to have received the Schedule at the time the Plan was set up.  He wrote in March 1990 saying that he had not had sight of the Policy.  

7. In August 1989 Mr Vaz left CNJ and joined Amtech Project Management & Design Limited (Amtech).  A new personal pension plan (Second PPP) was set up with Allied Dunbar.  The split of the contributions under the Second PPP was 70% and 30% between the Managed Fund and the Equity Fund, and the SRA was again shown to be 65.

8. An illustration dated 29 August 1989 for the Second PPP shows the SRA as 62.  However, a hand written note also dated 29 August 1989 at the bottom of the illustration by Mr Rogers, the representative for Allied Dunbar, states:

“The other pension was also written to age 65.  To take full advantage of once only up front charges when changing schemes with AD it is essential to write the plan to the same retirement date.” 

9. In September 1989 Mr Vaz left Amtech and rejoined CNJ.  His policy under the Plan was reinstated.

10. In March 1990 at Mr Vaz’s request, Allied Dunbar sent him a copy of the initial application form that was completed when the Plan was set up.

11. A summary (Summary) of Mr Vaz’s policy under the Plan, dated 19 August 1993, shows the split of the contributions under the Plan to be 50% and 50% between the Managed fund and Equity Fund, and the SRA to be 65.  Notes at the bottom of the Summary states that the policy had been established on a preferential basis from the Second PPP with effect from 1 June 1992, and all relevant units had been transferred to the policy from the Second PPP.

12. Mr Vaz left CNJ on January 1995 and his benefits under the Plan were made paid-up.

13. On 24 June 1997 Allied Dunbar sent Mr Vaz an illustration of the estimated value of his policy under the Plan assuming that he took his benefits at age 65.  Allied Dunbar also enclosed a copy of the Schedule.

14. In October 1998, in response to enquiries by Mr Vaz, Allied Dunbar responded as follows:

“Turning to your enquiry there are two reasons why your plan is lower in value now than a year ago.  Firstly, the plan holds your investment 50% in our Managed Fund, which is a broad spread of equities, gilts, deposits and commercial property and 50% in our Equity Fund, basically the same as our Managed Fund without gilts, deposits or property.  The value of units, therefore, rises and falls as the equity markets.

…

It seems, therefore, that one of the reasons for the reduction in value is due to a fall in the price of units in the Equity Fund.

Secondly, although you are not contributing, there is a deduction made for running the pension fund.”

15. In August 2001 Mr Vaz wrote to Allied Dunbar raising a number of points about his benefits under the Plan and the Second PPP.  The points raised included the split of the contributions under the Plan between the Managed Fund and the Equity Fund.  Mr Vaz stated:

“As my NRD and/or Selected Retirement Age falls on the 7th November 2001, I would be most obliged to receive a formal Statement from Allied Dunbar, showing the number of Managed Capital and Equity Capital Units held, and their prevailing unit bid prices indicating the current bid value of my fund; and, tax free cash lump sum entitlement etc., showing the residual sum available for either (a) investment into a with profits bond pension annuity (if you can provide a quote) or (b) purchase of a simple annuity through your goodselves, if possible, taking my health impairment into account (I am diabetic and suffer from Ulcerative Colitis).

…

As for the Accumulation Units, I would like some explanation as to, how and why I ended up investing in them, I thought I had instructed to invest in Managed Units and Equity Units only.

Originally, I had indicated my contributions to be invested 70% Managed and 30% Equity basis; but, in my endeavour to analyse and establish my Current Balance of Fund Units, I have uncovered a situation that I had not been aware of until now.  That is, contrary to my instructions, as indicated in my initial Application, signed by myself and my wife and witnessed by your representative, Mr Alan Rogers, on the 1st November 1988, Allied Dunbar has been investing my contributions on 50%/50% basis and until now I had not realised that I had given them different instructions.  I guess that Mr Rogers, when I advised him not to go ahead with the initial proposal (PPP), because my Director (the Employer) was prepared to set up an Executive Pension Plan for myself, himself and two others, he used the same Application Form but for my choice of investment, and filled-in another form instead; and when I requested a copy of the set in the post, he forwarded the set of Application forms with the questionable form attached thereto.  Was the additional new form filled-in by him or somebody else, I cannot say.  However, believing I had duly received the copies of my original application, I filed them away without realising that he had added another form containing investment instructions contrary to my own.  Of course, I should have gone through them with a fine toothcomb, perhaps, and duly advised him to rectify the situation at the time.  Nevertheless, I feel that he had no right to insert it sneakily or otherwise, with the set of forms I had filled-in initially.  He could have attached a covering letter advising me that he had altered my choice of investment allocations.”

16. On 6 August 2001 Mr A Thubron of Thubron & Co, a firm that represents only Allied Dunbar and Threadneedle Marketing Group, wrote to Mr Vaz informing him that as a complaint had been made against Mr Rogers, Allied Dunbar’s procedure was that any reply must come from its head office.  Mr Thubron explained to Mr Vaz that capital units were the units that bore the charges for setting up the Plan, and accumulation units contained no charges.

17. In September 2001 Zurich Life on behalf of Allied Dunbar considered Mr Vaz’s complaint against Mr Rogers, and came to the conclusion that the Plan had been set up in accordance with Mr Vaz’s instructions on the application he had completed.  Zurich Life stated that it could not therefore agree with Mr Vaz’s request to amend the split of the assets of the Plan as he had requested.  Zurich Life enclosed copies of the Schedule and the 1988 Letter.

SUBMISSIONS

18. Mr Vaz says:

18.1. About the end of July 2001 he decided to write to Allied Dunbar in order to establish the value of the Plan and to obtain a pension forecast at 7 November 2001, ie his 65th birthday.  With this in mind, whilst looking through the letters and literature he had received over the years, he came across the application form that had been completed for the Initial PPP.  This form showed a contribution split of 70% in the Managed Fund and 30% in the Equity Fund.  He looked for some documentary evidence to show the date on which the investment allocation changed from the 70/30 % split to 50/50 %, but found none.  

18.2. A day or so following the signing of the application form for the Initial PPP, he telephoned Mr Rogers and asked for that application to be stopped as CNJ had agreed to set up a non-contributory plan for four of its employees.  At this stage, he was advised that the application form for the Initial PPP could not be used as this was only applicable to personal pension plans, but agreed to extract all the necessary information from this form in setting up the Plan.  Mr Rogers then sent him another application form for the Plan for signing, along with a direct debit mandate for CNJ to complete.  His application form for the Plan which was completed by Mr Rogers (Mr Vaz says after he had signed it) showed the investment split for contributions to be 50/50 % between the Managed Fund and the Equity Fund.

18.3. He had not asked (and he says there is no evidence to the contrary) Mr Rogers to change either his selected investment split from 70/30 % to 50/50 %, or his SRA from 62 to 65.  He says the information was filled in on the form by Mr Rogers after Mr Vaz had signed the form in blank.  

18.4. He does not deny having seen over the years many letters and valuations showing the investment split of 50/50 %.  However, by that time, he had grown accustomed to seeing this split and was quite unaware of the fact that they did not conform to his selected investment split.

18.5. He is not aware of having received a copy of the application form for the Plan and the policy schedule in 1988.  He argues that Allied Dunbar’s file copy should not be regarded as an indisputable fact.  He submits that the actual, indisputable, material fact is the 1988 Letter and points out that the copy of this document on Allied Dunbar’s file was not signed.  

18.6. With regard to the SRA, the application form for the Second PPP was completed by Mr Rogers and shows a SRA of 65.  At the time, Mr Vaz queried this with Mr Rogers who offered an explanation in the note at the bottom of the illustration dated 29 August 1989 (see paragraph 7).  Mr Vaz says it is obvious from this that Mr Rogers was in the habit of making such changes without consent and/or due notification.  He has suffered as a consequence of this change, because when he tried to retire after his 62nd birthday he was informed that his fund would be subject to an early retirement penalty.

18.7. Mr Vaz disputes that a fax of his application form was sent to him.  

18.8. Mr Vaz has no record of a telephone call to Allied Dunbar on 1 October 1990, but does recall making contact on 19 September to query why he was being charged for life assurance debits – this produced a call in response.

18.9. The copy of the 1988 Letter was unsigned by him and Allied Dunbar has been unable to provide a signed copy.  

19. Zurich Life on behalf of Allied Dunbar responded:

19.1. The advisor states in his report dated 6 September 2001 that he always insisted clients read through the form before signing the declaration.

19.2. Mr Vaz’s application form for the Plan shows the investment split as 50/50 % and it is signed by him as being true and complete.  Mr Vaz has a duty to check the information before signing.

19.3. A facsimile of the application form is sent to each client when the application is processed in addition to the schedule, which is sent at inception.

19.4. Mr Vaz made a telephone call to a branch of Allied Dunbar on 1 October 1990 requesting that someone contact him with a view to switching funds as he was concerned about policy values.

19.5. A policy summary was sent to Mr Vaz on 19 August 1993 which clearly shows the fund split.

19.6. A letter dated 24 June 1997 enclosed a copy of the Schedule which would have set out the investment split.

CONCLUSIONS

20. Dealing with the first two parts of Mr Vaz’s complaint, the evidence clearly shows that he was aware at least as early as 1990 that under the Plan the contributions paid on his behalf was split 50/50 % between the Managed Fund and the Equity Fund.  Mr Vaz does not deny this.  Similarly, he should have been aware for the same period that his SRA under the Plan was 65 and not 62.  Yet for many years he did nothing about either matter.  

21. Mr Vaz had signed the application form for the Plan which clearly showed the investment split to be 50/50 %.  Mr Vaz claimed that even though he did sign the application form, it was subsequently completed by Mr Rogers.  There is no evidence to prove whether or not Mr Rogers had completed the application form after Mr Vaz had signed it.  If Mr Vaz chose to sign a blank form then it seems to me that he must take the risk of his recklessness.  As the Plan used a SRA of 65, it is not surprising that Mr Rogers produced the illustration for the Second PPP on that basis.  The explanation referred to in paragraph 8 makes sense.

22. Mr Vaz’s complaint is based on the fact that he had expressed an intention in the aborted application to the Initial PPP and that was an instruction which applied to later events.  However, there is no evidence to show that he had he had given Allied Dunbar any such instructions with regard to the setting up of the Plan or the Second PPP.

23. Mr Vaz pointed to the fact that the copy of the 1988 Letter on Allied Dunbar’s file is unsigned.  While I agree that no explanation has been provided by Zurich Life as to why this document is unsigned, I do not accept that this proves Mr Vaz’s claim that he had instructed Allied Dunbar to adopt the instruction he had given in his application to the Initial PPP.  Besides, the 1988 Letter was from CNJ to Mr Vaz and not from Allied Dunbar.  The fact that the 1988 Letter is unsigned merely proves that either this letter was never sent to Mr Vaz or the signed copy was not passed on from CNJ to Allied Dunbar.  This does not change the instructions given on the application form for the Plan.   

24. With regard to the third part of Mr Vaz’s complaint, his policy is invested in two funds and not four as he claims.  Any fund Mr Vaz invested in would have bought both capital units and accumulation units.  The difference between the two types of units is that capital units bear the charges for setting up the Plan and accumulation units do not contain any charges.  This means that the value of an accumulation unit would be higher than a capital unit.  This was explained to Mr Vaz by Mr Thubron in August 2001.  The practice of having capital and accumulation units is a common one within the insurance industry.  I therefore cannot agree there has been any maladministration on the part of Allied Dunbar in this matter and do not uphold this part of the complaint.     
DAVID LAVERICK

Pensions Ombudsman

24 October 2003
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