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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainants
:
The Personal Representatives of Mr X, deceased

Scheme
:
G Pension Fund (“the Scheme”)

Manager
:
G Group Limited (“G”)

Trustees
:
G Pension Plan Trustees (“the Trustees”)

THE COMPLAINT (dated 5 December 2001)
1 The Personal Representatives complain that the Scheme Trustees wrongly awarded a pension and death benefit to Miss Y, the partner of their deceased son upon the death of the latter.  They also complain that G’s local management at Gloucester failed to pass important messages from their son to the Scheme Trustees with the consequence that he was deprived of a meeting with them for seven weeks, by which time he was terminally ill.

THE SCHEME RULES

Lump Sum Death Benefit

2 Rule 20(b) of the Scheme Rules gives the Trustees power to pay the lump sum death benefit to one or more of the Member’s beneficiaries “in such shares and in such manner as the Trustees decide”.  Beneficiaries are defined as including “any persons who the Trustees consider have at any time been dependent on the Member for provision of, or have at any time been provided by the Member with, all or any of the ordinary necessaries of life, and any persons (or body of persons whether or not incorporated) nominated in writing by the Member”.

Pension

3 Rule 21(c) provides that “If a Member dies without being survived by a Qualifying Spouse, the Trustees may decide to pay a pension to a person whom at the date of the Member’s death had been, in the opinion of the Trustees (and upon receipt of such evidence as they require), dependant on the Member for such minimum period and in such manner and to such extent as the Trustees shall decide”.

MATERIAL FACTS
4 For a number of years before his death Mr X lived with his partner, Miss Y.  Having been diagnosed with terminal cancer he returned to his parents’ house where he remained for a few months until his death at the age of 27 on 10 August 2000.  He died intestate and letters of administration were granted to his parents on 12 February 2001.

5 Mr X worked for G.  He was a member of the Scheme, G’s final salary pension scheme.  Miss Y worked full time for a Bank and part-time for G.  She was not a member of the Scheme.

The Trustees’ Decision

6 The complainants wrote in a letter dated 3 October 2001 to the Office of the Pensions Advisory Service (OPAS) that: “Miss Y has only got a pension because she has deceived and lied to our Son’s company”.

7 In an “expression of wish” dated December 1998, Mr X nominated Miss Y as the sole beneficiary of his pension fund should he die without it vesting.  After he left hospital in May 2000 he asked to see a representative of the Scheme.  The complainants say he told his General Manager the name of the person he wanted to see.  Mr X’s mother says that immediately after that phone call Mr X told them that he wished to “change the life assurance part as follows 30% to his girl friend 30% each to his mother and father leaving 10% for arrangements after his death also to cover any debts that were not covered by insurance”.  Eventually a Scheme Trustee called to see him on 9 August 2000, the day before he died.

8 The Trustee wrote a note soon after that meeting.  He noted that Mr X was “in extremis” but was cogent.  The Trustee completed a form in accordance with Mr X’s wishes and Mr X signed it “with extreme difficulty.” Mr X altered his “expression of wish” so that the lump sum benefit was split between Miss Y and his parents in a ratio of 70:30.  The complainants have cast doubt on whether he was capable of making such a decision at the time.  A doctor, who attended Mr X wrote to the complainants on 20 March 2001:

“It is my opinion that in view of the drugs Mr X was taking and his overall medical condition, I believe he would not have been able in the day before his death to make any decisions with full awareness or understanding of his own wishes”

(This letter was not available to the trustees when they took their decision.)

9 Upon learning of Mr X’s death the Trustees conducted an enquiry to determine the nature of his relationship with Miss Y.  Representatives of the Scheme interviewed her on two occasions.  They also interviewed a work-mate of Mr X’s who was to have been best man at the couple’s wedding.  He confirmed that Mr X and Miss Y had been together for some five years and that they had lived together for four and a half years.  He said that to all intents and proposes they were a couple.  

10 The following relevant points were noted by the Trustees at their meeting of 30 September 2000:

(i) Half of the value of the returned deposit cheque which Miss Y had paid into her account had been refunded to Mr X’s personal representation.  The issue was nothing to do with the Trustees.

(ii) Mr X was “in a state” when the Trustee visited him but he stated his wishes on more than one occasion.

(iii) The complainants mother had turned against Miss Y when she knew Mr X was dying.

(iv) The Trustees had to take account of Mr X’s wishes.

(v) Miss Y and Mr X had been together for five years.

(vi) The death benefit should be paid in accordance with Mr X’s wishes but the spouse’s benefit was a different issue.

(vii) When living with Miss Y’s father the couple paid him £100 per month rent.

(viii) They had a loan on a car which fell into arrears.

(ix) They had joint bank accounts.

(x) Mr X had not lived with his parents for 4.5 years before his illness.

(xi) All who knew Miss Y and Mr X said they were a couple.  In their eyes they were married.

The Trustees decided to visit Miss Y and to collect more information about the couple’s interdependence.

11 The complainants have denied that Mr X and Miss Y lived together as man and wife, saying they did not share accommodation until 1997 and that Mr X returned to live with them for ten weeks in early 1999.  They have said that Mr X did not intend to marry “until he was in his mid-thirties”.  They say that the couple had one bank account opened in February 2000 solely for the purpose of buying a house and that they had no joint credit or store cards.  They do, however, refer to the couple running up a debt together on Mr X’s card.  They maintain that Miss Y played no significant part in nursing Mr X during his last stay with them.  They say that Miss Y had nothing to do with the purchase of a car which was bought by Mr X from their address.  They also dispute that Miss Y had authority from her bank to pay the returned cheque into her account but I do not see resolution of that dispute as relevant to this determination.  I am aware of other allegations which have been made about the encashment of that cheque but do not see that as relevant to the issue before me.

12 The Trustees met again on 8 November.  They following are the relevant points they considered:

(i) Miss Y’s lifestyle had changed since she could not buy a property without Mr X’s income.

(ii) There had to have been a certain amount of interdependence because they were living as man and wife for five years and planned to get married.

(iii) The couple had joint bank accounts and store cards.

(iv) Mr X returned to his parents only because he was ill.

(v) G would supply the reference for Miss Y.

(vi) The Trustees considered carefully the definition of “spouse”.

(vii) The life assurance was to be released ensuring that the funeral bill, was split and taken off Miss Y’s and Mr X’s parents’ death benefit.

(viii) The couple’s financial outgoings were to be investigated with Miss Y.

13 On 13 November Mr X’s mother phoned the Trustees to ask whether they had made a decision.  She was told that they had decided to give effect to Mr X’s amended “expression of wish”.  She replied that she would be appealing about the way the Trustees had made their decision.  She alleged that Miss Y had been stealing from Mr X and that she wanted her punished for what “she had done to her son”.

14 The Trustees met again on 28 November.  They agreed that:

(i) the couple’s joint bank account was evidence of interdependence.

(ii) Miss Y could not buy a house without Mr X’s wages.

(iii) The Trustees decided to check whether they could award a pension for five years.

15 After Mr X’s period in hospital, Miss Y gave up her job at the Bank for fifteen weeks to nurse him and during that period lived with him at his parents’ house.  The fact that she had given up her job to nurse Mr X was not known to the Trustees until their November meeting.  The complainants agree that Miss Y was living with them during that period but deny that she “nursed” Mr X.

16 1 February 2001 the Trustees phoned Miss Y and informed her that they had decided to grant her a pension for five years.

17 The Trustees have summed up their reasons for deciding to provide a pension for her thus:

· “Mr X and Miss Y had lived together since 1996 up to Mr X’s illness requiring him to move to his parents’ home.

· They had financial interdependence on each other in that the joint domestic expenditure was shared whilst at the same time they had personal and separate financial commitments.

· They commenced the joint purchase of a house through a joint mortgage.

All of the above provides clear evidence of a couple who were reliant on each other financially in order to maintain their cohabiting status.”

18 The complainants disagree with this analysis.  They maintain that the finances of the couple were essentially separate and do not constitute evidence of interdependence.  They say that Miss Y was the major wage-earner and consequently was not dependant on Mr X.

Delay in Meeting Mr X

19 Mr X’s parents complain of the Scheme’s delay in sending a representative to discuss his pension benefits with him.  The also say that after the meeting of 9 August the representatives told staff at the G the details of Mr X’s instructions to him.

20 The complainants have said that in mid-June, soon after leaving hospital in May 2000 Mr X spoke by phone to his General Manager and requested him to arrange a visit from a representative of the Scheme because he wanted to “change his lump sum insurance provision and find out how much it was worth”.  He told his General Manager the name of the person he wished to see.  Nothing happened.  When a work-mate telephoned Mr X’s mother on 3 August to enquire after him, she mentioned the outstanding visit and he faxed head office.  Only then did anything happen.

21 On 7 August 2000 a Scheme Trustee received a message from Mr X’s mother asking him to visit Mr X, which he did on 9 August.  When asked why it had taken him so long to arrange the visit he told the complainants that the message of 7 August was the first he had received.  It was at that meeting that Mr X altered his “expression of wish” so that the lump sum death benefit would be split between Miss Y and his parents.  The Trustee has said he has no recollection of discussing with staff at Mr X’s place of work any details of his visit.  According to Mr X’s mother, Miss Y told her that she (Miss Y) had prevented the Trustee from visiting her son, presumably by influencing the local management.

22 The Scheme Manager cannot explain why the local management took so long to respond to the request.  The Chairman of the Trustees has written:

“I feel that no matter how much this question is debated, no-one will ever know the precise conversations that took place ..... .  If there was a breakdown in communication between ..... then I can only apologise, but I cannot see what difference this would actually make to the decision that (Mr X) made.”

CONCLUSIONS

The Trustees’ Decision

23 Mr X was not married.  Consequently he left no spouse.  However, Sub Rule 21 (c) enables the Trustees to pay a pension to a person who, in the opinion of the Trustees, was at the time of the Member’s death dependant on the Member “for such minimum period and in such manner and to such extent as the Trustees shall decide”.  Potential beneficiaries of the lump sum Death Benefit also include any person nominated in writing by the member.

24 The Trustees are the judge of whether there was dependence and the extent and duration of the pension warranted by that dependence.  It is not for me to seek to substitute my view for theirs unless their decision was perverse or insupportable by the evidence.

25 The Trustees have noted the interdependence of Mr X and Miss Y.  The criterion provided under the rules is not, however, whether they were interdependent but whether she was a person who had at any time been dependent on him for all or any of the necessities of life.  The Trustees had sufficient evidence to conclude, as they did, that Mr X and Miss Y were to all intents and purposes “a couple” and thus it seems to me could reasonably have come to the view that she was dependent on him for some necessities of life and this met the criteria.

26 In giving effect to Mr X’s amended “expression of wish” (which they were not obliged to do) they allocated 30 per cent of the death grant to his parents and 70 per cent to Miss Y.  They were entitled to make this allocation under Sub Rule 20 (b) as the parents had been nominated by Mr X, and Miss Y was both a dependent and a nominated beneficiary.  I note that Mr X’s parents (with some medical support) say that their son was not competent to make the nomination the day before he died.  Were that to be true then the valid expression of wish would be that dated December 1998, nominating only Miss Y.

27 For the reasons I have given above, I do not uphold this part of the complaint.

The Delay

28 So far as the complaint of delay is concerned, it does appear that Mr X’s message did not get through.  While that delay caused some real concern to his parents (as well as to him) I do not consider it altered the outcome so far as taking account of the amended “expression of wish” is concerned, and thus do not see the delay as having any financial effect.

29 For the reasons I have given above I do not uphold the complaint as a whole.

DAVID LAVERICK

Pensions Ombudsman

14 July 2003
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