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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R W Reynolds

Scheme
:
NHS Pension Scheme

Manager
:
NHS Pensions Agency (the Agency)

Employer
:
Cheshire and Wirral Partnership NHS Trust (the Trust)

THE COMPLAINT (dated 28 August 2001)

1. Mr Reynolds complains of maladministration against the Agency and the Trust causing him injustice, in particular, financial loss.

1.1. The complaint against the Agency is that it failed to provide Mr Reynolds with an incapacity pension from 1994, when his employment was terminated on medical grounds.

1.2. The complaint against the Trust is that it (or more strictly its predecessor) provided misleading information about Mr Reynolds’ access to an incapacity pension.

MATERIAL FACTS

Relevant regulations

2. Regulation 8 of the National Health Service (Superannuation) Regulations 1980 (the 1980 Regulations) provides, as follows:

“(1)
On ceasing to be an officer, a person shall be entitled to receive from the Secretary of State – 

(a) an annual pension if – 

(i) he has completed 5 years’ service and is permanently incapable of discharging efficiently the duties of his employment by reason of physical or mental infirmity; …”

3. The National Health Service Pension Scheme Regulations 1995 (the 1995 Regulations) came into force on 6 March 1995 and revoked the 1980 Regulations. Part L provides, as follows:

“(3) 
The member shall be entitled to receive the pension and retirement lump sum before age 60 if— 

(a) 
the member is in NHS employment and the Secretary of State is satisfied that the member is suffering from mental or physical infirmity that makes him permanently incapable of efficiently discharging the duties of that employment;

(b) 
the Secretary of State is satisfied that the member is suffering from mental or physical infirmity that makes him permanently incapable of engaging in regular employment; …”

Background

4. Mr Reynolds was employed as a Psychiatric Nurse by the Trust at Countess of Chester Hospital. From 1991, Mr Reynolds began to suffer from a chronic, recurrent ear infection. He received treatment from his GP and various consultants.

5. In March 1994, an Application for Ill Health Retirement was completed by the Trust and Mr Reynolds and submitted to the Agency.   Mr Reynolds provided his authority to obtain his medical records and agreed to a medical examination.  Mr Reynolds was provided with a letter from the Trust dated 28 April 1994, which confirmed he was being considered for retirement on the grounds of incapacity. It advised that the Trust’s medical advisor was in the process of obtaining medical information and noted that, “if the application is successful Mr Reynolds would become entitled to a pension and one-off lump sum payment, details of which are attached.” The attached “Estimate of Ill Health Benefits” confirmed that “if the application is successful Mr.  Reynolds would become entitled to a pension of approximately £3,725.00 per annum plus a one off lump sum payment of approximately £11,175.00”.

6. The Agency was provided with various medical reports including one from Dr A Goyal, Clinical Assistant with the Occupational Health and Safety Unit of the Hospital, dated 16 February 1994.  Dr Goyal stated that he did “not see any possibility of a cure of [Mr Reynold’s] condition in the near future and taking into consideration the infection risk I have recommended him for early retirement on health grounds with which he is in agreement.”

7. Dr Goyal also completed the medical report submitted with Mr Reynolds’ application, in which he ticked the box indicating his opinion was that Mr Reynolds was not permanently incapable of discharging efficiently the duties of his occupation, although he did note that his prognosis was poor and there was a high risk of cross-infection.

8. The Agency’s medical advisers requested a report from Mr Michael Spencer, Consultant Otolaryngologist, who was Mr Reynolds’ treating specialist. Mr Spencer explained that Mr Reynolds’ current condition required surgical exploration, for which he was on the waiting list. Mr Spencer noted that, until the surgery had been performed, it was difficult for him to give a prognosis, but he would be surprised if the condition rendered Mr Reynolds permanently unfit to fulfil the duties of a nurse.

9. On 19 May 1994, Mr Reynolds was advised that the application was unsuccessful, as the Agency, after consultation with its medical officer, had concluded that Mr Reynolds was not permanently incapable of continuing in his job.

10. On 2 June 1994, Mr Reynolds and his wife met with members of the Trust’s Personnel Department. The file note from the meeting indicates that it was to discuss “where do [Mr and Mrs Reynolds] go from here”, having received notification that Mr Reynold’s ill health application had been declined. Options were discussed, including the possibility of appealing against the decision.

11. Mr Reynolds appealed and the Agency obtained a further report from Mr Spencer dated 12 September 1994. Mr Spencer said the prognosis was uncertain and he was not sure of the cause of the affliction, but he did not consider the condition would render Mr Reynolds permanently unfit to perform his duties.

12. On 24 October 1994, Mr Reynolds met with Mr Murphy, at that time a Clinical Manager and Mrs Dummer a Personnel Manager. At this meeting, it was agreed that Mr Reynolds’ employment would be terminated on the grounds of “incapacity due to ill health” with immediate effect. Mr Reynolds received twelve weeks full pay, which he was paid as a lump sum in lieu of notice, at his request. Mr Reynolds states that, at this time, he was given to understand there would be no problem in respect of application for retirement on the grounds of ill health.  He states that he was advised that “… you will definitely have everything within six weeks”, that “There will definitely be no problem” and that, in respect of the possibility of the application being declined, his employer had “… never ever known that to have occurred before.”

13. Mr Murphy states:

“[Mr Reynolds] was informed that his employment would be terminated on the grounds of ‘incapacity due to ill health’, with pay in lieu of notice, but that as the NHS Pension Agency had rejected his application for incapacity retirement, he would not at that stage, be receiving any pension payments. He was advised of his rights of appeal against the dismissal, and he chose not to exercise that right.

The following day, 25th October 1994, he was informed the NHS Pension Agency had again rejected his application for incapacity retirement, he still chose not to appeal.”

14. Mrs Dummer states:

“Mr Reynolds would have had to apply for early release of his pension through our Occupational Health Department. It was my understanding that the Pensions Medical Officer refused this application as they were not convinced that Mr Reynolds would not be able to work again.

In view of Mr Reynolds assertion that he could not work due to his ill health, it was agreed to terminate his employment on the grounds of his incapacity to fulfil his contract due to ill health. He was advised that he would receive 3 months notice on full pay and the amount of his long service award. He was also informed that he had a right to appeal to the Pensions Agency about their decision. I have no knowledge that he took this course of action.”

15. The Trust advises that the above statements were prepared with the benefit of having read the file note referred to in paragraph 10 above.  Mr Reynolds’ solicitor disputes the accuracy of the statements, as there does not appear to be any notes of the meeting of 24 October 1994 and thus no reliable record on which the statements were based.

16. As from 24 October 1994, Mr Reynolds became a deferred member of the Scheme.

17. On 25 October 1994, Mr Reynolds was advised that his application had been looked at again, taking into consideration Dr Spencer’s report. However, the Agency’s medical advisers were unable to say that his condition was permanent. Therefore, the Agency was unable to grant his application. Mr Reynolds was advised he could appeal the decision if the condition worsened, or if there was new medical evidence.

18. In May 1996, Mr Reynolds wrote to the Agency and asked the Agency to reconsider his appeal. Mr Reynolds explained he was then incapacitated by arthritis, as well as the chronic ear infection.

19. On 14 May 1996, the Agency asked Mr Reynolds’ GP, Dr P M Owens, to complete a medical report on Mr Reynolds’ condition as at 24 October 1994. Dr Owens confirmed the previous diagnosis of Mr Reynolds’ condition and explained the prognosis was uncertain as the cause was undetermined and, so far, it was resistant to treatment. Dr Owens stated that:

“It is my opinion that, as a result of the condition described, the applicant was permanently incapable of the duties of an S[tate] E[nrolled] N[urse].”

20. On 28 June 1996, the Agency wrote to Mr Reynolds about his “further application for ill-health retirement benefits”. The Agency’s medical adviser had considered Dr Owens’ report, but concluded it added no new medical information, merely restated the known facts. Consequently, as the previous advice was that Mr Reynolds’ condition would not render him permanently incapacitated, ill health retirement could not be granted.

21. In July 1996, Dr Owens wrote to the Agency explaining that Mr Reynolds had developed an arthritic disease since ceasing work as a nurse and he was currently awaiting the opinion of a rheumatologist. Dr Owens advised that Mr Reynolds’ mobility was reduced, which would render him unlikely to be able to carry out the duties of a nurse. The Agency considered this as a request to consider the early release of preserved benefits under regulation 8(2)(c) of the 1980 Regulations, on the basis that Mr Reynolds had developed the condition after he left employment with the Trust.  (With the 1995 Regulations coming into force on 6 March 1995, early access to preserved benefits on the ground of incapacity was dealt with by regulation L1(3); however, the test was the same.)

22. The Agency obtained a specialist opinion from Dr K A Jaleel, Locum Consultant Rheumatologist dated 30 September 1996. In terms of Mr Reynolds’ capacity for regular work, Dr Jaleel stated that:

“In my opinion, this 41 year old man with obesity, minimal generalised osteoarthritis, anxity (sic) and depression is permanently incapable of satisfactorily carrying out his duties as SEN though I do not believe he is incapable of doing any regular work.  … I do not believe his neck and back symptoms are sufficiently severe to render him permanently incapable of doing any regular work. These mechanical problems are quite common in the community at large and the vast majority of patients adapt themselves to the occasional discomfort they experience.”

23. Mr Reynolds was declined early access to his preserved benefits in December 1996.

24. Mr Reynolds appealed against this decision and a report was obtained from Dr Bullen, a consultant rheumatologist, who noted there was no significant change in Mr Reynolds’ condition since Dr Jaleel’s report had been prepared. Dr Bullen fully concurred with Dr Jaleel’s findings and opinion.

25. MIS (Pensions Division) (MIS) wrote to Mr Reynolds on 30 May 1997 to advise that his application for early payment of preserved benefits had not been accepted by the Agency. (MIS provided medical advice regarding incapacity applications to the Agency on an outsourced basis).  MIS explained that preserved benefits would be released on the grounds of incapacity only when the applicant was unable to undertake regular employment, rather than just his own employment.

26. Mr Reynolds appealed against this decision referring to the discovery and removal of a frontal meningioma but, on 18 December 1997, was advised that his application was still unsuccessful. MIS stated:

“In reviewing your case, the Scheme’s doctor has advised that “Specialist opinion has previously been unequivocal that the applicant’s [chronic ear infection] and minimal osteoarthritis are not incapacitating him to the point where he is unable to undertake his job. It is noted that the applicant has now undergone excision of a frontal mengioma (sic) and is being followed up lest there be a recurrence. Excision of frontal meningiomas carries a good prognosis including for return to normal function; thus there is insufficient evidence available to advise that the applicant is incapacitated at this point in time.”

27. In January 1998, Mr Reynolds appealed having suffered three grand mal seizures in December 1998. MIS wrote to Mr S Shaw, Consultant Neurosurgeon, for a report on Mr Reynolds’ condition, including its permanence. In June 1998, Mr Shaw confirmed the existence of post-operative disabling symptoms, but said it was too early to assume that they would be permanent. It was determined that it would be appropriate to review Mr Reynolds application in six months, by which time a planned neuropsychologist consultation would have occurred.

28. In December 1998, Mr Reynolds was advised that his application was undergoing a review.

29. On 9 February 1999, Mr Reynolds’ solicitor wrote to MIS, enclosing a significant amount of medical evidence relating to the epileptic attack Mr Reynolds suffered on 23 December 1997.

30. On 11 February 1999, MIS wrote to Mr Reynolds advising that his application for preserved benefits had been accepted. Specialist advice confirmed that Mr Reynolds had, post-operatively, demonstrated signs of significant organic intellectual impairment which, in combination with the post-operative epilepsy and clinical depression, enabled it to be concluded that Mr Reynolds’ was permanently incapable of any regular employment.

31. On 23 March 1999, the Agency advised Mr Reynolds that he would be receiving a pension of about £3221.21 per annum and a lump sum of about £9663.62 with effect from 11 February 1999.

32. On 25 March 1999, Mr Reynolds’ solicitor wrote to the Agency referring to the meeting Mr Reynolds had with Mr Murphy and Mrs Dummer on 24 October 1994, during which his pension was calculated to be £312 per month with a lump sum of £11,232. The solicitor asked for an explanation of the discrepancy.

33. Also on 25 March 1999, Mr Reynolds’ solicitor wrote to MIS noting that Mr Reynolds’ application for an ill health pension had been accepted with effect from 11 February 1999. He pointed out Mr Reynolds had retired from work on health grounds on 24 October 1994 and applied for the pension at that time. The solicitor stated Mr Reynolds’ condition had existed from that time and, therefore, Mr Reynolds should be entitled to his pension with effect from the date of his termination.

34. The Agency responded on 21 April 1999 advising that, because Mr Reynolds’ successful application had been in respect of preserved benefits, his pension would not attract the enhancements an ill health pension would have received had it been granted from an active basis. The Agency also explained that Mr Reynolds’ original application had been made in respect of his ear condition, which was found not to render Mr Reynolds permanently incapable of carrying out full duties. On the other hand, Mr Reynolds’ successful application was in respect of his disabilities arising from a meningioma and its treatment. The Agency noted that the earliest evidence of this condition was in a report from the Consultant Neurosurgeon dated 1 June 1998, which noted that the date of admission to hospital for further investigations and surgical treatment was 2 July 1997. While the original prognosis was considered to be good, that had turned out not to be the case. Accordingly, the Agency had decided to backdate Mr Reynolds’ benefits to 2 July 1997.

35. In Mr Reynolds’ solicitor’s letter to the Occupational Pensions Advisory Service (OPAS), she explained that Mr Reynolds’ concern was he had accepted retirement on health grounds, because he had been led to believe there would be no problem in obtaining an ill health pension. The solicitor stated that:

“He in fact questioned the Personnel Department about what would happen if the pension was not released in October 1994, and he was told they were never aware of a situation in which this had happened, and that it should not be a matter of concern for him.”

CONCLUSIONS
Complaint against the Trust

36. Mr Reynolds has argued that, but for the representation made by his employer in 1994 (paragraph 12), he would not have left his job.  However, the decision that Mr Reynolds should leave his job did not lie with him. Mr Reynolds’ employment was terminated by his employer on the ground of “incapacity due to ill-health” and he was given three months full pay in lieu of notice, which he elected to take as a lump sum. This decision may have been reached in agreement with Mr Reynolds but, at the end of the day, the Trust was entitled to terminate Mr Reynolds’ employment in accordance with his contract of employment.

37. Moreover, Mr Reynolds knew at that stage that, as at the date of his retirement, his condition was not regarded by those administering the scheme as qualifying him for an incapacity benefit. This was before the meeting on 24 October 1994. Mr Reynolds is in effect claiming that he was induced not to appeal against his dismissal by the promise that there would be no problem in his receiving a pension. However, he knew very soon after that meeting that there was still a problem but did not appeal against the dismissal.  Irrespective of whether there is a reliable record of the events that occurred at the meeting of 24 October 1994 with Mr Murphy and Mrs Dummer, I am not convinced that the statements made to him were as encouraging as he recollects as to the likely chance of success for his application for an ill health early retirement.  By the date of that meeting, the application had already been turned down once. Consequently, I do not consider the details of this meeting to be as crucial as Mr Reynolds’ solicitor suggests.

38. Thus I do not uphold his complaint against the Trust.  

Complaint against the Agency

39. The complaint against the Agency has two aspects: 

39.1. Firstly, whether Mr Reynolds should have been awarded the ill health pension, when his employment was terminated in October 1994. 

39.2. Secondly, whether the ill health pension awarded on a deferred basis should have been backdated to October 1994, rather than only to July 1997.

40. Under both the 1980 Regulations and the 1995 Regulations, incapacity is a question of fact. For the purpose of both sets of Regulations, the question is to be decided by the Secretary of State, although for practical purposes, the decision has been delegated to the Agency, with the assistance of a panel of independent medical advisers.

41. The initial decision was made by the Agency following the opinion offered by Mr Spencer.  Mr Spencer was the specialist treating Mr Reynolds. Although in that opinion and his subsequent update, Mr Spencer was uncertain as to the cause of Mr Reynolds’ condition, he clearly considered it was unlikely to lead to a permanent incapacity. There can be no valid criticism of the Agency’s decision, faced with that evidence, that Mr Reynolds was not entitled to an ill health retirement pension at the time his employment ceased.

42. Mr Reynolds’ subsequent appeal in May 1996 was initially treated as a continuation of the application made when his employment ceased. The retrospective report prepared by Dr Owens did not add anything to the medical information available from October 1994 and no comment was made about Mr Reynolds’ osteoarthritis. There was no basis on which the Agency could have found that, as at October 1994, Mr Reynolds was permanently incapacitated from his usual employment.

43. Once Mr Reynolds became a deferred member of the Scheme, any incapacity he developed could only be considered for early payment of his preserved benefits, unless it could be linked to the ear condition from which Mr Reynolds was suffering when his employment ceased in October 1994. The subsequent applications for incapacity benefits were made for conditions that had developed since that date and, in respect of the successful application, no medical link could be established to the ear condition. Consequently, a successful application would not be paid from the date the member ceased employment and it would not attract any enhancement of benefits.

44. The medical information obtained by MIS and the Agency supported the conclusions that, until Mr Shaw’s suggested follow-up occurred in December 1998, Mr Reynolds did not meet the test of being “permanently incapable of engaging in regular employment”. Once the test was satisfied, Mr Reynolds’ benefits were put into payment with effect from 2 July 1997 – the earliest date that investigations for the frontal meningioma had commenced. This was a reasonable approach to take as, prior to that date, Mr Reynolds could not have been considered to be incapacitated by the condition. In fact, while the condition can be traced to July 1997, it did not incapacitate Mr Reynolds until a later date. There is no basis for suggesting payment be made with effect from October 1994.

45. In summary, therefore, the medical evidence clearly supports the Agency’s decision not to grant Mr Reynolds ill health retirement in 1994. For the two conditions which developed subsequent to that (osteoarthritis and the meningioma), Mr Reynolds could only be considered for early access to preserved benefits for which there was a tougher “regular employment” test, because no link to his earlier condition could be established. When Mr Reynolds was considered to be incapacitated in 1999, the Agency took the a generous view by paying his preserved benefits from the date investigations commenced, rather than the date Mr Reynolds was certified as being incapacitated. For these reasons, I do not uphold the complaint against the Agency.
DAVID LAVERICK

Pensions Ombudsman

22 November 2002
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