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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr B D and Mrs M H Hosie

Scheme
:
Hosie Electrical Limited Retirement Benefit Scheme

Manager
:
AXA Sun Life Services plc (Axa)

Employer
:
Hosie Electrical Limited

THE COMPLAINT (dated 12 February 2002)

1. Mr and Mrs Hosie allege maladministration by Axa in that tax approval of the Scheme was not obtained and it is now to be treated as a Funded Unapproved Retirement Benefit Scheme.  They say that they have suffered financial loss, distress and disappointment because of the maladministration.

2. Mr K Scott of Westcotte Insurance Services was included as a Respondent to the complaint but Axa has accepted any responsibility for Mr Scott who previously traded as Westcotte Insurance Services, but was an Appointed Representative of Axa (the “Appointed Representative”).

MATERIAL FACTS

3. The Scheme, insured with Axa, was established with effect from 1 March 1992 with Mr and Mrs Hosie as the members.

4. On 24 April 1992, the Inland Revenue Audit & Pension Schemes Service (Inland Revenue) acknowledged to Axa receipt of the Scheme’s initial documentation and stated that it could not be formally approved until the Scheme’s definitive documentation was received and agreed.  Axa have stated that standard scheme rules for its Executive Pension Scheme product had not been agreed with the Inland Revenue.

5. Contributions to the Scheme were paid by Hosie Electrical Limited on behalf of Mrs and Mrs Hosie up to and including those due on 1 July 1998 when it was made paid-up.  In addition, single premium transfer-in payments were made for both Mr and Mrs Hosie on 1 March 1992 and 1 June 1996, respectively.

6. In the year 2000, Axa carried out a review of its paid-up Executive Pension Schemes and the status of those arrangements with the Inland Revenue.

7. In a letter to Axa dated 27 February 2001, Inland Revenue stated that it no longer held a file but, according to its computer system, the Scheme had not been not granted approval and the application had been withdrawn.

8. In a letter to Hosie Electrical Limited dated 22 March 2001, Axa stated that the withdrawal of the application for approval meant that:

8.1 
the benefits of the Scheme were “unapproved” and, as an Funded Unapproved Retirement Benefit Scheme, responsibility to deal with it passed to the Local Inspector of Taxes;

8.2   the unapproved benefits could not remain invested in Axa’s pension funds which were only available to approved schemes; and

8.3  it proposed to pay the current surrender value of the benefits into the Trustee’s bank account.

9. In a letter to Hosie Electrical Limited dated 9 April 2001, Axa stated that Mr and Mrs Hosie’s current fund values and surrender values totalled £65,602.30 and £61,806.50, respectively.

10. Axa have stated that:

10.1. when the standard scheme rules had been approved by Inland Revenue a bulk mailing exercise had been carried out to issue Rule Adoption documentation to all of the schemes which had only interim approval;

10.2. the file for the Scheme did not contain copies of any correspondence which related to a request and completion of the Rule Adoption documentation, the reason for this being that the majority of the file had been microfilmed and the relevant paperwork had been destroyed; and

10.3. despite the lack of evidence, the Rule Adoption documentation would have been sent to Hosie Electrical Limited and subsequent reminders would have been sent to both Hosie Electrical Limited and Axa’s Appointed Representative for the Scheme.

11.
The Appointed Representative has stated that:

11.1 he was unable to trace any correspondence from Axa about the Rule Adoption documentation;

11.2 his experience with Axa was that a series of reminders would have been issued if the correspondence had been forwarded to himself for action and then not acted upon ; and

11.3 he believed Hosie Electrical Limited would have contacted him about the completion of the forms.

12.
Inland Revenue has stated that:

12.1 in 1993, a programme of action was introduced to reduce the number of schemes that were operating on interim approval;

12.2 the Scheme came under the programme with effect from the summer of 1995;

12.3 the normal procedure was to issue three or, sometimes, four reminders about the definitive documentation requirement at intervals of around three months;

12.4 the first two reminders would have been sent to Axa, the third and the fourth, where issued, would have gone to Hosie Electrical Limited with a copy to Axa;

12.5 when the decision was made to treat the application as withdrawn, Hosie Electrical Limited, Axa and the Local Inspector of Taxes would have been notified;

12.6 although the papers for the relevant period had been destroyed, a copy of the withdrawal notification letter to the Local Inspector of Taxes dated 16 December 1996 had been retained.

13.
Hosie Electrical Limited has stated that it did not receive any correspondence from any party about the completion of the Rule Adoption documentation for the Scheme or the possible withdrawal of the application for approval.  Although no action had been taken by the Local Inspector of Taxes with regard to the tax situation of the Scheme, Hosie Electrical Limited has recently received a letter about this from the Local Inspector of Taxes.

CONCLUSIONS

11. There is no evidence to show that the Scheme was included in Axa’s bulk mailing exercise to obtain Inland Revenue tax approval or that reminder letters were actually issued by the Inland Revenue as part of its action programme, although the copy of its withdrawal notification letter to the Local Inspector of Taxes dated 16 December 1996 would seem to indicate that the Scheme had been included in the programme.  

12. In consequence of the withdrawal of the Scheme’s interim tax approval status and the failure to obtain tax approval, Hosie Electrical Limited and Mr and Mrs Hosie will be liable to taxation, as detailed in Part 19 of IR Practice Notes (2001).  In addition, Mr and Mrs Hosie will also be liable to suffer additional financial loss in the form of charges imposed by Axa against their investment funds if the Scheme is surrendered.

13. I do not consider it necessary for me to make any finding about what went wrong prior to 1996 as, in my judgement, Axa, the Manager of the Scheme, was ultimately responsible for ensuring that the Scheme obtained tax approval from the Inland Revenue.  Axa’s responsibility in this regard not only extended to Hosie Electrical Limited and Mr and Mrs Hosie, but also to the Inland Revenue, as the funds were invested in Axa’s approved investment funds whilst the Scheme was operating under interim approval.  Axa’s failure to obtain tax approval of the Scheme was maladministration.  I uphold the complaint against Axa.

14. Undoubtedly, Mr and Mrs Hosie suffered distress and inconvenience because of the uncertainty about their finances caused by Axa’s maladministration.

DIRECTIONS

15. I direct that Axa shall, forthwith:

18.1 obtain details of the tax liabilities of Hosie Electrical Limited and Mr and Mrs Hosie which have arisen because of the Scheme’s failure to obtain Inland Revenue tax approval and pay those sums to the Local Inspector of Taxes, as required;

18.2 provide and assist Hosie Electrical Limited with the necessary documentation to amend the Scheme to a Funded Unapproved Retirement Benefits Scheme and, on completion, pay to Mr and Mrs Hosie the full value of their investment accounts as tax free cash sums; and
18.3 pay to Mr and Mrs Hosie the sum of £100 as redress for the distress and inconvenience injustice cause by its maladministration.
DAVID LAVERICK

Pensions Ombudsman

14 March 2003
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