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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicants
:
Mr D C and Mrs K E Webb

Scheme
:
Montego Data Limited Pension Plan

Trustee
:
Montego Data Limited

Respondents



1.  Manager 
:
Clerical Medical Investment Group Limited (Clerical Medical)

2.  Financial Adviser
:
David Suckling & Company (Suckling)

MATTERS FOR DETERMINATION

1. Mr and Mrs Webb allege that:

1.1 their earnings were not established for the purposes of an Inland Revenue Triennial Review, which resulted in the Scheme being made paid-up with penalty charges being levied without their knowledge; 

1.2 an annual renewal premium, paid after the Scheme had been made paid-up, was not promptly refunded;

1.3 changes of addresses for Montego Data Limited were not recorded; and 

1.4 the subsequent transfer of the Scheme to a new provider was unnecessarily delayed, which resulted in further reductions in the values of their policies.

2. Mr & Mrs Webb also wished me to investigate the original sale of Clerical Medical’s product used for the Scheme but I did not accept this aspect of their complaint for investigation.  

3. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
Failure to Establish Earnings

4. On 29 June 1999, Suckling forwarded to Montego Data Limited Triennial Contribution Assessment Questionnaires (Questionnaires) which had been received from Clerical Medical in order to enable it to carry out reviews of Mr and Mrs Webb’s funding positions in the Scheme.  The reviews were an Inland Revenue requirement for the continued tax approval status of the Scheme.

5. Mr Webb returned the Questionnaires only partially completed.  Mr Webb thought that Suckling would have had the salary information required for the completion of the Questionnaires, as Suckling was also Montego Data Limited accountant.  Mr Webb now accepts that Suckling would not have had the required salary information at that time.

6. In a letter to Suckling dated 21 July 1999, Clerical Medical stated that the Questionnaires had not been returned and that Mr and Mrs Webb’s salaries as shown on Clerical Medical’s file were insufficient to justify the continuance of their current annual premium levels in the Scheme.

7. Suckling replied to Clerical Medical on 10 August 1999 and stated that the salary information would be provided soon after 23 August 1999.  Suckling says that this matter was not pursued because it thought that Clerical Medical would write to Montego Data Limited for the required information.  

8. Clerical Medical asked Suckling for the outstanding salary information on 11 August 1999, 9 September 1999 and 30 September 1999.  The last letter stressed the seriousness of the situation, that the Inland Revenue’s deadline for the assessment had expired on 1 September 1999 and that, unless the information was provided within ten days, the Scheme would have to be made paid-up.  

9. On 21 October 1999, Clerical Medical informed Suckling that the Scheme was to be made paid-up.

10. On 28 October 1999, Clerical Medical provided Suckling with individual letters addressed to Mr and Mrs Webb at Montego Data Limited which notified them that their policies in the Scheme had been made paid-up with effect from the next anniversary date of 29 March 2000.  The values of Mr and Mrs Webb’s paid-up policies were shown as £23,957.40 and £17,716.84, respectively, and the paid-up charges as £3,208.33 and £2,351.25, respectively.  

11. Suckling says that none of communications detailed in paragraphs 8, 9 and 10 above, were received from Clerical Medical.

12. In February 2000, Suckling received copies of forms sent by Clerical Medical directly to Montego Data Limited for the next renewal of the Scheme which was due on 29 March 2000.  Suckling says that the provision of these forms had suggested that there were no outstanding problems with the Scheme.  Suckling also says that about that time a decision was made not to renew its registration to give investment advice and all of its investment clients were provided with recommendations for replacement by independent financial advisers.  
Repayment of Premium
13. On 18 July 2000, Clerical Medical telephoned Suckling and stated that the March 2000 annual renewal premium for the Scheme of £7,000, £4,000 for Mr Webb and £3,000 for Mrs Webb, had been paid by Montego Data Limited on 7 July 2000 but their salaries had to be justified before the Scheme could be reinstated.  

14. Clerical Medical again telephoned Suckling on 18 September 2000 and stated that, without Mr and Mrs Webb’s salary information, the Scheme would have to remain paid-up.

15. On 28 September 2000, Montego Data Limited appointed a new and independent financial adviser to the Scheme (the “New IFA”).  The New IFA’s appointment was not accepted by Clerical Medical as a replacement for Suckling which remained the servicing agent and addressee for correspondence for the Scheme.

16. In a letter to Suckling dated 13 December 2000, Clerical Medical asked for confirmation that it would be in order to refund the annual premium paid by Montego Data Limited.

17. No reply was received and, on 8 January 2001, Clerical Medical issued the refund cheque for £7,000 to Suckling.  This cheque was banked by Montego Data Limited on 3 April 2001.

18. Mr Webb says that during the period September 1999 to December 2000 he had worked abroad, returning to the United Kingdom on a quarterly basis, he was unaware that the Scheme had been made paid-up and that the March 2000 renewal premium had been refunded until the New IFA had informed him in April 2001.  Mr Webb also says that Clerical Medical’s encashment of Montego Data Limited’s renewal cheque for the Scheme without seeking permission, was “Fraudulent Conversion”.  

Recording of Changes of Address

19. Montego Data Limited’s registered address was recorded by Clerical Medical when the Scheme was set up on 1 February 1994 (the “First Address”).  

20. The address changed in June 1997 (the “Second Address”) and again in November 1997 (the “Third Address”).  Mr Webb says that Clerical Medical was notified of both of these changes but Montego Data Limited no longer has copies of the notifications.  Clerical Medical says that neither of the notifications were received but accepts that on 22 January 1998 the Third Address was established by telephone with Mr Webb and admits that its computer records were not amended at that time.

21. Mr Webb says that he notified Clerical Medical of a further change of address in September 1998 (the “Fourth Address”) but, again, Montego Data Limited does not have a copy of the notification.  Clerical Medical says that it did not receive the notification.

22. Various exchanges of general correspondence were successfully carried out between Mr Webb and Clerical Medical using both of the Third and Fourth Addresses.  

23. On 29 June 1999, Suckling forwarded to Montego Data Limited an Occupational Pensions Regulatory Authority Levy Request Sheet.  This form had been provided by Clerical Medical and Montego Data Limited’s address was shown as being the First Address.  Mr Webb corrected this to the Fourth Address and returned the form to Suckling on 12 July 1999.  Suckling then sent the form directly to the Occupational Pensions Regulatory Authority.

24. In a telephone conversation with Clerical Medical on 6 April 2001, the New IFA asked why the correspondence for the Scheme was not being sent to the Fourth Address which, it asserted, had been notified to Clerical Medical on 12 July 1999.  The Fourth Address was then finally established by Clerical Medical with the New IFA.

25. Suckling says that:

25.1 They had an agreement with Mr Webb that he would be responsible for the general administration of the Scheme and Suckling would only be called upon when required;

25.2 It was, therefore, Mr Webb’s responsibility to have informed Clerical Medical about any changes of address and Suckling had not been asked to undertake that task.

26. Clerical Medical says that:

26.1 its records for schemes can be set up with instructions for correspondence to be sent to either the trustees or the appointed agent of the scheme;

26.2 the Scheme was set up for correspondence to be sent to Suckling;

26.3 all computer system generated correspondence was sent to Suckling with copies, where appropriate, provided for forwarding onto Montego Data Limited;

26.4 the only exception to this procedure concerned requests for annual renewals where the originals were sent to Montego Data Limited with copies sent to Suckling; and 

26.5 with any other correspondence where an employer was the trustee of the scheme and the correspondence was received from a director, normal practice would be to reply to the address shown on the communication.

Delay in Transfer

27. On 23 January 2001, the New IFA having been made aware that the Scheme had been made paid up, asked Clerical Medical for the current values of Mr and Mrs Webb’s policies and whether the paid-up charges would be recredited if the Scheme was to be reinstated.

28. On 29 January 2001, Clerical Medical confirmed that the paid-up charges would be recredited and stated that the values of Mr and Mrs Webb’s policies were £34,273.44 and £25,400.87, respectively.

29. In a letter to Clerical Medical dated 8 August 2001, Norwich Union Life & Pensions Limited (Norwich Union) stated that Mr and Mrs Webb were transferring to Pension Buy Out Plans with Norwich Union.  The New IFA has said that his recommendation to move the Scheme to a new provider had taken account of the paid-up charges and possible reinstatement of the Scheme.

30. On 16 August 2001, Clerical Medical stated to Norwich Union that before the transfers could be made, Maximum Funding Tests had to be carried out for Mr and Mrs Webb, which would require the completion of Leaving Service Fact Find forms.  These forms were completed by the New IFA and returned to Clerical Medical on 28 August 2001.

31. In a letter to the New IFA dated 24 September 2001, Clerical Medical stated that Mr and Mrs Webb had passed the Maximum Funding Tests and provided Payment Authority and Request forms in order for the transfers to be released to Norwich Union.  These forms were completed by Mr and Mrs Webb and returned to Clerical Medical by the New IFA on 8 October 2001.

32. In a letter to the New IFA dated 11 October 2001, Clerical Medical stated that:

“My colleague wrote to you on 24 September to confirm that the funds fell within Inland Revenue limits and therefore the transfers may proceed.  However, he may have overlooked the fact that both Mr & Mrs Webb are 20% directors of the company where the definition of final remuneration is as follows:

“The average of the total schedule E emoluments for any three or more consecutive years ending not earlier than ten years before the date of transfer”

As we have only been provided with each member’s salary for the current tax year, this is not sufficient to accurately calculate Inland Revenue limits and maximums.  I would be grateful, therefore, if you could provide a complete salary history from the date of joining the company…”

33. Clerical Medical followed up the New IFA for a reply on 27 November 2001, and the correct required salary information was provided on 6 December 2001.

34. Transfer cheques for Mr and Mrs Webb’s policies in the Scheme of £30,906.39 and £22,946.97, respectively, were issued by Clerical Medical to Norwich Union on 11 December 2001, ie reductions of £3,367.05 and £2,453.90 from the values quoted on 29 January 2001 (see paragraph 28 above).  Mr and Mrs Webb’s particular concern was that because the global investment markets suffered a down turn following the terrorist events which took place in the United States of America on 11 September 2001, the values of their policies in the Scheme had been reduced between the dates of 8 August 2001 and 11 December 2001 and they had suffered financial loss in consequence.  

35. Clerical Medical says that:

35.1 had Mr and Mrs Webb’s transfer values been paid out on 11 October 2001, the day following receipt of the completed Payment Authority and Request forms, instead of 10 December 2001 when the transfer values were actually calculated, Mr and Mrs Webb’s transfer values would have been £27,890.85 and £20,712.12, respectively, ie lower by amounts of £3,015.54 and £2,234.85, respectively; and 

35.2 the values of Mr and Mrs Webb’s policies as at 8 August 2001, the date on which the transfer requests were received from Norwich Union, were £30,839.21 and £22,938.23, respectively, ie amounts of £67.18 and £8.74 lower than the actual amounts which were calculated on 10 December 2001.

36. Furthermore, Norwich Union says that, had Mr and Mrs Webb’s transfer values been invested in its Balanced Managed Fund on 15 August 2001, the next fund valuation date allowing for the additional paperwork required, the Offer Price of the Units would have been £4.5036, whereas the Offer Price of the Units used for the transfer values which were actually applied on the fund valuation date of 13 December 2001, was £4.2616, and thus the lower unit price was more favourable to Mr and Mrs Webb.  

CONCLUSIONS

Failure to Establish Earnings

37. On 10 August 1999, Suckling told Clerical Medical that Mr and Mrs Webb’s salary information required for the Questionnaire would be provided, but Suckling failed to provide that information.  This was maladministration by Suckling.

38. Suckling says that the next five communications issued by Clerical Medical between 11 August 1999 and 28 October 1999 were not received.  

39. However, Suckling has not denied that it was telephoned by Clerical Medical on 18 July 2000 and 18 September 2000.  Suckling was therefore made aware that the Scheme had been made paid-up and that the March 2000 annual renewal premium would have to be refunded unless the outstanding salary information for Mr and Mrs Webb was provided.  A final request from Clerical Medical on 13 December 2000 as to whether the annual premium should be refunded went unanswered.  The refund was sent to Suckling on 8 January 2000 but this was only banked by Montego Data Limited on 3 April 2001.  Suckling has not offered any explanation for its failures to respond to Clerical Medical’s requests for information or for the delay in providing Montego Data Limited with the refund cheque.  This was further maladministration by Suckling.  

40. Although Suckling’s maladministration caused the Scheme to be made paid-up and penalty charges to be levied, Mr and Mrs Webb did not suffer injustice because of that maladministration, as the New IFA has stated in paragraph 29 above that the paid up penalty charges had been taken into consideration in his recommendations to place the Scheme elsewhere.

41. Nevertheless, Mr and Mrs Webb, undoubtedly, suffered distress and inconvenience on being informed by the New IFA that the Scheme had been made paid up without their knowledge.  I uphold this complaint against Suckling to this extent only.   

42. I see no cause to criticise Clerical Medical so far as the failure to establish Mr and Mrs Webb’ salary levels are concerned.  I do not uphold this complaint against Clerical Medical.

Refund of Premium

43. I do not accept Mr Webb’s assertion that the encashment of the renewal cheque by Clerical Medical amounted to, what he described as, “Fraudulent Conversion”.  Conversion can only result from an intentional act and as Clerical Medical refunded the renewal premium without even a demand having been made for its repayment, I see no justification for the allegation.  The mere temporary detention of the payment whilst Clerical Medical made enquiries about whether it ought to have been refunded, does not in my view amount to fraudulent conversion.  

44. Mr and Mrs Webb suffered injustice in that their intended annual premiums for the March 2000 renewal were not applied to their policies in the Scheme and the amounts were not refunded to Montego Data Limited until 3 April 2001.  I uphold this complaint against Suckling.

45. I do not uphold this complaint against Clerical Medical.

Recording of Changes of Address 

46. Mr Webb says that he notified Clerical Medical of Montego Data Limited’s various changes of address but Clerical Medical says that it has no record of receiving any notifications.  Although Mr Webb may have exchanged correspondence with Clerical Medical using Montego Data Limited’s various registered addresses, I do not consider that it was maladministration for Clerical Medical not to regard a change of address as being notified by that means.

47. Clerical Medical has, however, admitted that it later failed to record the Third Address in January 1998.  This was maladministration by Clerical Medical.  

48. The agreement made between Suckling and Mr Webb about the administration of the Scheme was unsatisfactory.  Whilst this informal agreement might make it arguable as to who ought to have been responsible for notifying changes of address to Clerical Medical, I would observe that Suckling failed to identify that all of the computer generated correspondence provided by Clerical Medical had showed the First Address for Montego Data Limited.  It is therefore likely that Suckling forwarded Clerical Medical’s computer generated copies of correspondence to the wrong address.  However, I am not satisfied that Mr and Mrs Webb suffered any injustice because of the failure to have received Clerical Medical’s computer generated correspondence.  I do not uphold this complaint.  

Delay in Transfer

49. Clerical Medical received Mr and Mrs Webb’s transfer application forms from Norwich Union with a letter dated 8 August 2003.  Clerical Medical was unable to process the transfers because it did not have the salary information which had been required for the completion of the Questionnaires.  This omission was caused by maladministration by Suckling.  

50. Had this maladministration not occurred, Clerical Medical would have been in a position to release the transfer values to Norwich Union soon after 8 August 2001 when the values of Mr and Mrs Webb’s policies in the Scheme would have been in the region of £30,839.21 and £22,938.23, respectively.  

51. The transfers then became further delayed because the New IFA incorrectly completed Leaving Service Fact Find forms for Mr and Mrs Webb with regard to their earnings as Controlling Directors of Montego Data Limited.  Clerical Medical compounded matters by initially failed to identify that the wrong salary information had been provided and yet more delay occurred in rectifying the situation.  

52. However, not only did the fund values of Mr and Mrs Webb’s policies in the Scheme increase by amounts of £67.18 and £8.74 between the dates of 8 August 2001 and 10 December 2001, but also more units were purchased by the late transfer payments to the Norwich Union Balanced Managed Fund than would have been purchased at the earlier date.  Mr and Mrs Webb did not, therefore, suffer any injustice because of the delay in the transfer.  I do not uphold this complaint.

DIRECTIONS

53. I direct that Suckling shall, forthwith, pay to Mr and Mrs Webb each the sums of simple interest, calculated on a daily basis at the base rate for the time being quoted by the reference banks, on their refunded annual premiums to the Scheme of £4,000 and £3,000, respectively, from 7 July 2000 to 3 April 2001.  

54. In addition, Suckling shall also pay to Mr and Mrs Webb each the sum of £500 as appropriate redress for the non-financial injustice caused by its maladministration identified in paragraph 41 above.
DAVID LAVERICK

Pensions Ombudsman

18 August 2003
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