L00750


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr B H Clark

Scheme
:
Lloyds TSB Group Pension Scheme No 2 (the Scheme)

Respondents
:
Lloyds TSB Group Pension Trust No2 Limited (the Trustee)

Lloyds TSB Bank plc (the Employer)

THE COMPLAINT (15 February 2002)

1. Mr Clark complains of injustice as a consequence of maladministration on the part of the Employer and the Trustees in their failure to grant him a full ill health retirement pension in accordance with the Rules.

PROVISIONS FROM DEFINITIVE TRUST DEED & RULES

“6.
TSB MEMBER-INCAPACITY PENSION

6.1 Entitlement

Where:

(a) a TSB Member in Pensionable Service before NRD [Normal Retirement Date] satisfies the Trustees that the TSB Member is under an Incapacity which is of a permanent nature, and

(b) the Employer consents to the TSB Member retiring under this sub-rule,

the TSB Member shall, on ceasing to be in Service, be entitled to an immediate pension.  Subject as otherwise provided in this Rule:

(i) if:

(aa) in the opinion of the Employer and the Trustee the TSB Member is unable to continue in any employment and in all probability will be unable to work in any capacity again,

(ab) neither the Employer nor the Trustee is of the opinion that the Incapacity is (directly or indirectly) attributable to an illness, disease or disability affecting the TSB Member when he joined the Scheme (whether or not such illness, disease or disability had then been diagnosed), and

(ac) the Employer and the Trustee agree to the TSB Member being provided with the pension described below,

the pension shall be the same amount as the Formula Pension would have been had the TSB Member continued in Pensionable Service to NRD but based on the greater of Pensionable Salary and Final Pensionable Salary at the date of actual retirement.

(ii) in any other case, the pension shall be equal to the Formula Pension or such greater amount as the Trustee and the Employer from time to time agree but not exceeding the pension which would have been payable had (i) above applied.

71 TRUSTEE’S POWERS

In addition to all powers vested in trustees by law, the Trustees shall have the following powers:-

(c) delegation

to delegate, either generally or for any particular purpose, to any person any or all of their powers or discretions (including, but without limitation, the formation of any opinion, the power to sub-delegate and authority to sign any document) upon such terms as to remuneration or otherwise as the Trustees shall decide.  The production of the Trustee’s written authority shall be sufficient protection to any third party acting on it in good faith and without negligence.  Unless that third party has received written notice of that authority having been revoked, he shall be entitled to assume and to act upon the assumption that the authority remains unrevoked.”

From the Glossary of Definitions:

“ ‘Incapacity’ means physical or mental deterioration in health (beyond that normally associated with advancing age) which prevents a Member from following his normal employment and results in his earning capacity being substantially reduced.”

PROCEDURES FOR DEALING WITH DISCRETIONARY BENEFITS AND ILL HEALTH RETIREMENT

2. An extract from the Trustee meeting held on 24 August 1994 provided 

“DISCRETIONARY BENEFITS

The Directors confirmed their approval to the exercise of discretion on their behalf in accordance with a paper circulated with the Agenda.  It was accepted by the Secretary that the Board relied upon her to bring to their attention any matters which in her opinion might be considered to be outside this discretion.”

3. The ‘Paper’ which dealt with discretionary benefits describes the way in which discretionary decisions are taken.  The Paper states:

“Discretionary decisions are taken by the Group Pensions Manager on behalf of the Trustee.  In cases where the circumstances are not straightforward, the approval of one of the Trustees (usually the Group Human Resource Director) is sought, in cases of extreme complexity, the opinion of the Scheme’s legal adviser, Simmons and Simmons, is sought.

a) Ill Health Retirement

A network of Company Medical Officers throughout the UK ascertain the medical condition of members recommended by TSB Bank or TSB Group for consideration for early retirement.  The Group Pensions Manager receives both the medical report and a supporting recommendation from TSB that they wish the employee to be considered for early retirement on health grounds.

If the medical evidence is sufficiently strong (ie in the case of terminal cancer, multiple sclerosis etc) the payment of pension benefits may be made on the basis of these reports.  However, it is usual to refer the reports to an independent medical adviser (Dr E Fischl) who acts for the Trustee to give guidance and advice.  Occasionally she requires further reports or recommends alternative treatments before recommending retirement but in practice her opinion is usually always accepted on behalf of the Trustee.”

MATERIAL FACTS

4. Mr Clark commenced service with the Employer in 1989.  He was employed as a Business Banking Manager, which his solicitors describe as a stressful job, involving him working very long hours.  In August 1998 he began to suffer symptoms of anxiety and panic.  By November 1998 his condition had worsened and he was no longer able to work.

5. Mr Clark’s GP, Dr Page, arranged an examination on 6 August 1999 with Dr Colgan, a Consultant General Psychiatrist.  Dr Colgan concluded:

“Diagnostically the symptoms that Mr Clark describes would be consistent with a major depressive episode.  This is due to the symptoms of low mood, irritability, poor concentration, sleep and appetite disturbance.  This illness appears to have been partially treated by his absence from work, anti-depressant medication from his GP and counselling.  However, he still remains symptomatic to some degree and vulnerable to relapse.

…The Prognosis at this stage is unclear.  In as much as Mr Clark identifies his job as being the precipitant of his illness, then it is quite likely that he will remain vulnerable to further episodes if he returned to the same job.  In principle, depressive illnesses are treatable, and notwithstanding problems with the job, I would expect him to make a reasonable recovery in the next year or so.”

6. On 22 September 1999 Dr Page sent a copy of Dr Colgan’s report to the Employer saying:

“…I would agree with Dr Colgan that he is still symptomatic and vulnerable to relapse.  I am sure this vulnerability is now a long term after effect and I am sure will show no signs of abating.  I feel quite certain that, because of this, he will never be able to return to his position as a business banking manager, or certainly any remotely similar occupation involving any degree of stress.  I am sure also, that this vulnerability to stress would prevent him taking any gainful employment.

I thus feel that Brian will never be able to return to gainful employment and feel he should be retired on health grounds.”

7. The Employer then requested that a psychiatric report be obtained on Mr Clark and he attended a consultation 10 March 2000 at Cheadle Royal Hospital with Consultant Psychiatrist Dr Carnwath who said in his report:

“I believe that Mr Clark has developed a Major Depressive Disorder as a result of prolonged stress at work.  He is not yet fully recovered and I do not judge he will recover sufficiently for him to take on work similar to what he was doing before.  I do not believe he will recover sufficiently to take on less demanding work in the bank.  I imagine, however, that he would be able to work in the future in a job that does not require organisational or intellectual ability, for example, manual or craft work.

I would therefore, judge that an application for retirement on ill health grounds would be appropriate.”

8. A memo from the ‘Group Pensions Department’ to the ‘Head of Pensions’ dated 3 April 2000 requested the trustee to authorise an early retirement on the grounds of ill health for Mr Clark and did so by offering it one of two options, either on the basis of a full entitlement or a partial entitlement.  A partial entitlement was authorised by the Senior Manager (Pensions) on behalf of the Trustee and by the Head of Pensions on behalf of the Employer.

9. I am told by the Trustee that following a reorganisation in 1996 the Group Pensions Manager role ceased to exist and that the present role of the Senior Manager (Pensions) exercises broadly the same function.

10. On 13 April 2000 Mr Clark was provided with a benefit calculation in line with the partial entitlement that had been offered.  As this was not a full pension, Mr Clark planned an appeal.  In light of the intended appeal, Dr Page wrote to the Employer in an attempt to bring them up to date on Mr Clark’s illness.  In his letter of 15 June 2000 he stated:

“…I would like to comment on the psychiatric report provided by Dr Carnwath on the instructions of the Bank.  I would strongly endorse his opinion that Mr Clark’s major depressive illness is as result of prolonged stress at work.  That he is far from recovered and he will never be able to work in a similar or other less stressful position in the bank [sic].  Dr Carnwath seemed very uncertain in holding the possibility of a return to work that does not involve organisational or intellectual ability.  In offering this hope, I feel it is more of a theoretical possibility than a likely reality.

…In conclusion the Bank has caused a major long-term illness that has had a devastating effect on his life.  As a result I do not think Brian will ever obtain gainful employment in the future and it is my opinion the bank should accept this and honour their responsibilities to him.  As a start this must be by way of a full and befitting pension.”

11. Mr Clark appealed against the decision not to grant him a full ill health retirement pension by invoking Stage 1 of the Internal Dispute Resolution (IDR) procedure on 15 June 2000.  In the letter setting out his appeal Mr Clark raised the issue of his likelihood of returning to employment as suggested by Dr Carnwath:

“..the suggested nature of a future job is so far removed from my occupation with the bank as to make it wholly unrealistic.  I would be unemployable in such line of work notwithstanding my illness.”

12. Mr Clark also raised the issue of income.  He said:

“My previous earnings with the bank were a salary of £43,800, plus package benefits, say £50,000+.  I will be unable to live on the proposed pension of £16,900.”

13. The Review Panel, consisting of the Human Resources Director, the No1 and No2 Trustee Directors met and considered the appeal at a meeting held on 26 July 2000.  The company medical adviser, Dr Deuchar, sent his report dated 3 July 2000 to the Senior Manager (Pensions) under cover of letter dated 19 July 2000 which confirmed:

“I am writing to confirm that in my opinion Mr Clark is permanently unfit to return to his previous post within Lloyds TSB.  He should become fit for work of a less demanding nature in the future.”

In his report Dr Deuchar concluded:

“…Having reviewed all of the reports again I still feel unable to advise that this gentleman be offered a pension on a notional basis.  My understanding of the pensions scheme rules are that in order for this to be granted he should be unfit for any work up until normal retirement age, my feeling is that this is not the situation in this case.”

14. An extract from that meeting reads:

“The Panel considered Mr Clark’s complaint and the medical reports on Mr Clark’s condition.  The Panel found that based on the medical evidence, they did not agree that Mr Clark in all probability will be unable to work in any capacity again.  The Panel did not consider that he met the requirements contained in the scheme rules in order to qualify for a pension based on service to normal retirement date…

…The Panel found that Mr Clark’s pension should remain at its current level.

…The Panel further found that the cash factor used in Mr Clark’s calculation appropriate to a member in good health reaching normal retirement age was correct in accordance with the scheme rules.”

15. Mr Clark was informed of the decision of the Review Panel by way of letter dated 10 August 2000.  The letter said:

“In order for ‘full’ pension to be granted, both the employer and the Trustee must be satisfied that the member is unable to continue in any employment and in all probability will be unable to work in any capacity ever again.

Having considered the medical evidence, the panel did not agree that you satisfied this condition.  The Panel consider that award of a ‘partial’ pension is appropriate in the circumstances.”

16. On 11 May 2001 Mr Clark’s Trade Union representative appealed on his behalf to the Trustee Board against the decision of the Review Panel.  The letter of appeal enclosed a copy of a medical report prepared by Dr Colgan dated 5 March 2001 which reads:

“..the persistence of his difficulties makes his disorder chronic.  As such this would be indicating a poorer prognosis than I might have felt to be the case in August of 1999.

..I think it highly unlikely that Mr Clark would be able to return to his previous occupation, nor would he easily be able to function at this level.  The remit that the pension agency sets, ie ‘in all probability will be unable to work in any capacity again’ is an extremely broad criterion.  As such, I do not think I am able to say that this is the case and there is a possibility, albeit slight, that he will be able to obtain paid employment at a much lower level.”

17. An extract from the resolution of the directors dated 10 July 2001 has been provided, in so far as it relates to Mr Clark.  It reads:

“A memorandum dated 21 June 2001 from Mr Grindle, Head of Pensions, and supporting papers were considered and it was resolved that the ruling of the disputes resolution panel dated 26 July 2000, in relation to Mr B H Clark, be upheld.”

18. By letter dated 16 July 2001, Mr Clark’s Trade Union representative was informed that the Trustee was not prepared to uphold Mr Clark’s appeal.  The letter stated:

“In order to qualify for an incapacity pension a member must satisfy the Trustee that he is suffering from an incapacity of a permanent nature and the Employer must consent to the member’s retirement.  The Trustee considers that Mr Clark satisfies this condition and the Employer has given its consent to his retirement.

In order for the incapacity pension to be based on the service that the member would have completed had he continued in service until normal retirement date, the Trustee and the Employer must be satisfied that the member is unable to continue in any employment and in all probability will be unable to work in any capacity again.  Having considered the medical evidence, the Trustee does not agree that Mr Clark satisfies this criteria.  The Trustee therefore found that it is appropriate for Mr Clark's’ incapacity pension to be based on the service completed up to his actual retirement date.”

19. My office asked whether the Trustee and Employer had considered paying a higher pension than the “Formula Pension”.  The answer was that at the time:

“Neither the Trustee nor the Employer considered there to be any grounds for payment of a pension greater than the Formula Pension to Mr Clark.”

My office was also told that the Employer had been asked its present view which was that it does not consider that payment of a greater pension was justified.

20. Mr Clark maintains that the Trustee and the Employer have relied upon the evidence of Dr Carnwath against Dr Colgan despite the fact that Dr Colgan has put forward a more recent report that indicates a much poorer prognosis.  Mr Clark has recommended that the Trustees and the Employer arrange for him to be examined by Dr Carnwath again.

CONCLUSION
21. Rule 6.1 requires that the Trustee satisfies itself that the member permanently cannot follow his normal employment and will have a reduced earnings capacity.  The Employer must also be in agreement to retirement under the Rule.  If these criteria are met, the Employer and Trustee then have to decide whether the member is in all probability, unable to work in any capacity.  In that case, at their discretion, a "full" incapacity pension may be awarded.  In the absence of a "full" incapacity pension, the member will receive the "Formula Pension or such greater amount as the Trustee and the Employer from time to time agree".

22. The Trustee says that its discretion (by which is meant both the decisions as to the member's state of health as well as the general discretion whether to pay a 'full' pension) is delegated to the Senior Manager (Pensions).  The Employer’s discretionary power has been delegated to the ‘Head of Pensions’.

23. As the Senior Manager (Pensions) exercises broadly the same function as did the Group Pensions Manager I can accept that the person in that role can exercise the powers formerly delegated to the Group Pensions Manager.

24. Mr Clark’s complaint under Stage 1 of the IDR procedure was considered on 26 July 2000, when the Review Panel met.  The purpose of this meeting was to consider the original decision.

25. The original decision was upheld and the minutes of that meeting reveal that the Panel concluded that Mr Clark did not meet the requirements contained in the scheme rules for payment of a full incapacity pension.  I am satisfied that, on that occasion, the Review panel had sufficient information before them to reach that conclusion and that there were no procedural irregularities.  It is not for me to seek to substitute my judgement for that of the Review Panel as to the merits of the matter.  I am satisfied that there was medical evidence on which the Panel could reasonably have reached the decision they did about the final incapacity pension.  The evidence in Doctor Colgan’s report (paragraph 5) and Dr Carnwath’s report (paragraph 7) supports such a view although I appreciate contrary evidence was forthcoming from Dr Page.  The same can be said when the second stage IDR decision was reached.

26. However, if Mr Clark was not to receive a full incapacity pension, it should not automatically have followed that he should under Rule 6.1 (ii), receive the “Formula Pension”.  The pension is to be the Formula Pension “or such greater amount as the Trustee and the Employer from time to time agree”.

27. Neither the Employer and the Trustee considered that there were any grounds for payment of a higher pension than the “Formula Pension”.  There is no documentation to support a view that such consideration was properly given.  There was no reference to this in the letter of 16 July 2001 conveying the second stage IDR decision.  The evidence leads me to the view that neither the Employer or the Trustee actively considered the point at the time.  Their failure to do so constitutes maladministration.

28. The thrust of Mr Clark’s complaint was that he had not been provided with a full ill-health pension.  under Rule 6.1(i).  I do not uphold this.  However, because of the failure to consider the level of pension payable under Rule 6.1(ii) I shall direct the Employer and Trustee to look again at what level of pension he should be awarded.

DIRECTION

29. Within 56 days the Employer and the Trustees are to consider whether Mr Clark’s circumstances warranted a higher partial incapacity pension under Rule 6.1.(ii) either when he first retired or at the date of consideration.

30. In the event that Mr Clark’s pension is to be of a higher amount, this should be backdated to the date from which the partial pension was originally granted and interest paid on the arrears calculated by reference to the base rate for the time being quoted by the reference banks.
DAVID LAVERICK

Pensions Ombudsman

25 March 2003
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