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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr K Spreadborough

Scheme
:
Local Government Pension Scheme

Employer
:
Wandsworth Council (Council)

THE COMPLAINT/DISPUTE (dated 7 December 2001)

1. Mr Spreadborough alleges maladministration by the Council in that it refused to make the ill-health early payment of his preserved benefits in the Scheme retrospective to the date of his resignation from the Council.  He says that as a result he has suffered injustice in the form of financial loss, distress and inconvenience.

THE REGULATIONS

2. Regulation D11 of the Scheme, under the heading of “Entitlement to deferred retirement benefits (“preserved benefits”)” reads:

“(1) If a member who ceases to hold a local government employment- 

(a) …

(b)
fulfils one of the following requirements, namely –

(i) he has a statutory pension entitlement; …

then, … he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date; …

(2) For the purposes of paragraph (1) the “appropriate date”, in relation to any person, is his 65th birthday or, if earlier, the earliest of the following-

(a) …

(b) any date on which he becomes permanently incapable, by reason of ill-health or infirmity of mind or body, of discharging effectively the duties of the employment he has ceased to hold; …”

MATERIAL FACTS

3. Mr Spreadborough resigned from the Council on 9 August 1990 and was awarded preserved benefits in the Scheme.

4. In December 1994, Mr Spreadborough applied for the early payment of his preserved benefits because of ill-health but the Council’s Occupational Health Physician was unable at that time to recommend that he was permanently unfit.

5. On 15 December 1995, Mr Spreadborough’s trade union requested that his case be reconsidered in the light of the fact that he had been diagnosed as suffering from Myalgic Encephalomyelitis (ME) [which is also known as Chronic Fatigue Syndrome (CFS)] and had been treated for depression for five years.

6. On 31 May 1996, the Occupational Health Physician requested a medical report from Mr Spreadborough’s Consultant Psychiatrist, specifically asking for his opinion of whether Mr Spreadborough was incapable of discharging effectively the duties of his former post by reason of permanent ill-health or permanent infirmity of mind or body.

7. In a medical report to Mr Spreadborough, copied to the Council, dated 14 June 1996, the Consultant Psychiatrist stated that he had spoken to the Occupational Health Physician and that:

“Both of us share the view that you are suffering from ME which has clearly had a profound effect upon your capacity to work.  However, all of the literature on ME suggests that this is not a condition which is lifelong and, even though it might last several years, ultimately recovery takes place.  In order for you to be given a pension, we would have to effectively state that your were an exceptional case whose illness would last until retirement and naturally not only do I not believe this, but I am sure acceptance of this idea would do harm to all concerned.  There are, I understand, units which specialize in rehabilitation of patients with ME and I know that such a unit exists at the Maudsley.  I wondered if it might be appropriate for you to ask your doctor to refer you to such a unit; this in no way suggests that your diagnosis is incorrect, indeed, it would be the normal view of any doctor treating somebody with ME.  I am sure that this does’nt really satisfy your needs but I would very much hope that with such a programme you would be able to regain your work capacity.”

8. In a memorandum to the Council dated 21 June 1996, the Occupational Health Physician stated that both her and the Consultant Psychiatrist’s opinion was that it was unlikely that Mr Spreadborough’s medical condition was permanent and that the Consultant Physician had expressed opinion that a new course of treatment would assist recovery.

9. On 25 September 1996, Mr Spreadborough was referred by his general practitioner to a Consultant Physician, a specialist in the medical area of CFS.

10. In May 1998 Mr Spreadborough again applied for his case to be reviewed.  This application was successful and, on 22 September 1998, the Occupational Health Physician certified Mr Spreadborough as being permanently incapable of effectively discharging the duties of his previous post.  The Occupational Health Physician’s medical opinion was, in particular, assisted by a medical report and medical evidence from the Consultant Physician dated 18 September 1998 which had been based on a consultation with Mr Spreadborough on 1 May 1998.  The following is an extract from that medical report:

“Mr Spreadborough suffers from the Chronic Fatigue Syndrome (CFS); … The Department of Health have recently issued Guidelines (copy enclosed) relating to the assessment of prognosis in CFS.  These Guidelines state that any patient suffering from the symptoms of CFS for more than four years has a tendency of chronicity.  This is clearly the case with Mr Spreadborough and I think that, on the balance of probability, it is unlikely that he will recover sufficiently before the age of 60 in order to return to his previous employment on a full-time basis.”

11. Initially Mr Spreadborough’s preserved benefits were put into payment with effect from 22 September 1998, but this was later amended by the Council to 1 May 1998 following an appeal made under the Scheme’s Internal Dispute Resolution procedure.  

12. Mr Spreadborough believes that the medical evidence proves that his medical condition was contracted while he was still employed by the Council and that payment of his preserved benefits should therefore be effective from that date.

13. In support of his case, Mr Spreadborough has:

13.1
provided a copy of a Department of Work and Pensions (formally Department of Social Security) (DWP) information bulletin entitled “Chronic Fatigue Syndrome Prognosis & Chronicity – Chief Medical Adviser’s Expert Group – Report of the First Meeting”, published in May 1996, which he asserts, renders the Consultant Psychiatrist and the Occupational Health Physician’s medical opinion formed in June 1996 incorrect as his symptoms matched those detailed in the bulletin of a CFS sufferer deemed to have a poor prognosis for recovery; 

13.2
provided a copy of publication of guidelines produced by a working party of the Association of Local Authority Medical Advisers, entitled “Ill-health retirement – guidelines for occupational physicians”, issued after 5 September 1996, in which the following is stated:

“Occasionally decisions about permanent ill health may take one or two years to make.  In such cases management should be advised about the delay and the date when such a decision might be reached.  If this delay is unacceptable then the employee could be dismissed on capability grounds, but if at a later date it becomes apparent that the applicant was permanently incapacitated, then the Local Government Pension Scheme allows for a retrospective payment of benefits.”

13.3
referred to a medical report from Consultant Physician dated 10 June 1999 which stated that:

“With the power of hindsight it is quite apparent that Mr Spreadborough has Cronic Fatigue Syndrome.  It is also likely that the incapacity due to this commenced in October 1989.”

CONCLUSIONS

14. CFS is a controversial area of medicine which has only received recognition in recent years.  By 1996, when Mr Spreadborough’s case was reconsidered by the Occupational Health Physician and the Consultant Psychiatrist, both shared a view that he was suffering from CFS.  However, both were guided by appropriate medical literature about CFS which indicated that the condition was not of a permanent nature and recovery would eventually be made.  The evidence did not support Mr Spreadborough’s case that he was permanently incapable because of CFS at that date.

15. Mr Spreadborough has asserted that more up-to-date literature was available to the medical professionals in the form of the DWP information bulletin published in May 1996.  However, even if the Occupational Health Physician and the Consultant Psychiatrist were aware of the existence of that bulletin in June 1996, the Consultant Psychiatrist was of the opinion that Mr Spreadborough’s individual case was not one in which he could state that Mr Spreadborough’s condition would continue until retirement.  The Consultant suggested that he should seek specialist treatment.  The Occupation Health Physician agreed.  I do not see any reason to criticise their opinions that Mr Spreadborough should not be found at that time to have been permanently incapacitated, as required under Regulation D11(2)(b) of the Scheme.

16. By the time of the Consultant Physician’s medical report to the Occupational Health Physician dated 18 September 1998, the Department of Health guidelines that related to the assessment of prognosis of CFS had become available.  The Consultant Physician stated that Mr Spreadborough clearly fell within the indicated chronicity category of CFS and that he would be unlikely to recover sufficiently to return to his previous employment on a full-time basis before retirement date.  The Occupational Health Physician agreed.

17. Rule 11D(2)provides for the early payment of preserved benefits with the “appropriate date” being from “any date on which a member becomes permanently incapable”.  In my judgement, this means the date on which a member’s medical condition was found to have met that criteria.  It does not mean the date on which the incapacity may have first occurred, as there is no provision in the Regulations which allows for the retrospective payment of preserved benefits from the Scheme.  Mr Spreadborough was first found by the Consultant Physician as being “permanently incapable” on 1 May 1998.  I concur with the Council’s final decision that, properly, the Appropriate Date for the early payment of Mr Spreadborough’s preserved benefits was 1 May 1998.

18. I do not uphold the complaint.
DAVID LAVERICK

Pensions Ombudsman

20 March 2003
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