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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs S Charleson

Scheme
:
NHS Pensions Agency (“the Scheme”)

Manager
:
NHS Pensions Agency (“the Scheme Manager”)

THE COMPLAINT (dated 10 December 2001)
1 Mrs Charleson complains that the Scheme Manger failed to backdate her ill-health pension benefit to the date on which she made her application for ill-health retirement.  She also complains that the Scheme Manager took too long to determine her application.  As a consequence she was left without either pension or salary between January 2000 and March 2001.

ADMINISTRATIVE BACKGROUND

2 Regulation E2 of the NHS Pension Scheme Regulations 1995 (as amended) provides:

“A member who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation….”

The Scheme Manager has said that it advises employers to arrange submission of an application for ill health retirement benefits at the earliest possible stage, ideally well before sick leave ends.

MATERIAL FACTS
3 Mrs Charleson was employed by the CommuniCare NHS Trust Hospital, Blackburn (“the Trust”), as a drugs counsellor.  Following an operation in 1999, during which Mrs Charleson reacted adversely to anaesthetic, she was placed on a life support machine for nine days.  Mrs Charleson then took sick leave suffering from severe depression.  She went on to half pay on 29 July 1999 and all sick pay came to an end on 29 January 2000.  Her employment was eventually terminated on 11 March 2001.

4 She had made an application for retirement on grounds of ill health on 24 January 2000.  There is on file a detailed response to a questionnaire about Mrs Charleson’s health from the Trust’s Occupational Health Service, unsigned but under the reference “PWQ/TR”.  The Scheme Manager’s agent, the MIS (Pensions Division), received Mrs Charleson’s application on 18 February.  It asked for a report from Mrs Charleson’s General Practitioner, Dr Hinchcliffe, and received it on 23 March.  This said that Mrs Charleson suffered from anxiety and depression and, after detailing her medical history, added: “this disability I feel is unfortunately of poor prognosis and more than likely permanent”.  The Scheme Manager has said: “unfortunately, neither the application nor Dr Hinchcliffe’s report gave details of Mrs Charleson’s treating specialists and the further GP’s report still did not give the medical advisers sufficient information on which to make a recommendation”.  For this reason, MIS asked an occupational health doctor at the Trust, Dr Quinn, specifically for details of the specialists who had treated Mrs Charleson.  He was unable to supply the information and suggested a reference back to the GP.

5 MIS remained unconvinced that Mrs Charleson’s condition was permanent and on 8 June commissioned a Consultant Psychiatrist, Dr Yasin, to examine Mrs Charleson and to report.  This he did on 7 July.  The Opinion at the conclusion of his report reads:

1 What is the medical condition accounting for the applicant’s incapacity to work?

Sheila Charleson presents with symptoms of depressive disorder.  She feels low in mood with poor sleep and tearful.  She has lost interest in the things she used to enjoy.  She has lost confidence, has no energy and is struggling to do her normal work.  She is angry and agitated.

2 What is the concise past medical history?

Last year she suffered from pneumonia and she had cholecsystectomy.

3 What relevant investigations have been performed?

I understand she was investigated medically including x-rays and blood tests.

4 What treatment options have been implemented?

She has seen the psychologist over the last 6 weeks.

5 What treatment options are being considered?

I feel she needs treatment with anti-depressants and psychotherapy.

6 What is the current disability at this date?

I do not consider that Sheila Charleson is fit to work and she is unable to perform her duties.  She cannot cope with work.

7 In your opinion is this disability temporary or permanent?

Her disability is taking a chronic course and I cannot see her going back to her previous level of functioning.

8 If the applicant were able to return to work, would the employee be able to render regular and efficient performance in their duties until their normal retirement age?

I do not consider her able to perform her normal duties as before if she returns to work.  I feel she is in need of treatment.

6 MIS drew the conclusion from his report that Dr Yasin was uncertain whether Mrs Charleson’s condition was permanent.  The Scheme Manager has said that at this point the “the medical reports indicated that not all reasonable treatment options had yet been explored and it was not certain that Mrs Charleson’s inability to do her job as permanent”.

7 On 9 August MIS told Mrs Charleson that there was insufficient evidence to support her application but that it would be put on hold for six months to see how she would respond to treatment.

8 On 16 January 2001 a further report from her GP, Dr Hinchcliffe, together with a report from the Practice Counselling Service concluded that her condition was permanent.  The latter stated “In view of the severe illness which she has suffered and also the post traumatic stress disorder which she is still experiencing and problems following on her illness I think that her continued ill-health retirement is more than justified”.

9 The Scheme Manger then told Mrs Charleson on 14 February 2001 that her application had been accepted.  The award was made payable from 12 March 2001, the day after the termination of her employment.  The Scheme Manager has said that “with the arrival of the latest reports and the passage of time, the medical advisers were satisfied that further treatment was not going to improve Mrs Charleson’s health sufficiently for her to be able to return to work and render regular and efficient service until normal retirement age and that she was permanently incapable of continuing her NHS job”.

10 Mrs Charleson submitted a complaint under Stage 1 of the internal dispute resolution procedure (IDRP) on 25 March 2001.  As a result of that appeal her ill-health pension award was revised on 27 April and backdated to 17 July 2000 ie the date on which the Scheme could have decided to accept or refuse her application.  She also complained that the calculation of her benefits had assumed, incorrectly, that a part of her service was part time.  The error was corrected.  The Scheme Manager has said that the reason for the backdating “was on the basis that had the Scheme’s medical advisers recommended rejecting Mrs Charleson’s application rather than put it on a 6 month review the Trust may have terminated her employment earlier than March 2001”.  The sequence of events might than have been different had Mrs Charleson’s application been accepted on appeal.  “However, this date could not possibly have been earlier than the date on which we were in a position to actually make that first decision.”

11 On 19 June the Disputes Manager of the Scheme Manager turned down Mrs Charleson’s appeal dated 12 May 2001 in which she applied to have her ill-health pension backdated to the date of her application.

12 In correspondence with the Office of the Pensions Advisory Service (OPAS) the Scheme Manager wrote that Mrs Charleson did not meet the medical criteria in July 2000 and, therefore, could not be considered to have met them in February 2000.

13 The Scheme Manager says that it could not have accepted Mrs Charleson’s application earlier than it did.  It has also said that her application could have been submitted earlier “had she been advised differently”.

CONCLUSIONS

14 The first issue I have to address is the decision of MIS to put Mrs Charleson’s application on hold, effectively from 2000.  On the evidence before me I find no basis for MIS’s view that Dr Yasin’s report left doubt about the permanence of Mrs Charleson’s condition.  Dr Yasin said: “Her disability is taking a chronic course and I cannot see her going back to her previous level of functioning.” That, taken with Dr Hinchcliffe’s view that her disability was “more than likely permanent”, should in my view have been the end of the matter.  MIS’s decision to explore further treatments was misplaced and in my view amounts to maladministration.

15 The next issue is whether the award already backdated to July 2000 should be further backdated to the date of Mrs Charleson’s application in January 2000.  Mrs Charleson says her condition did not alter between January and July 2000.  She may be right.  That is not an issue I can determine nor is it relevant.  There is no general principle that an award of an ill-health pension should be backdated to the date of the application.  However, she should not suffer financially because of unreasonable delay on the part of those involved with the administration of the scheme.

16 At what point could it reasonably be said that MIS had sufficient information to make a decision way or another?  They did at length agree that that point was July 2000.  For the reasons I have given above it was, in my view, maladministration to have kept Mrs Charleson waiting longer for a decision.

17 But there was maladministration before then.  MIS received Mrs Charleson’s application on 18 February 2000.  It was referred to Dr Hinchcliffe and his reply was received on 23 March.  That time lag was reasonable in the circumstances.  At this point MIS needed the names of the specialists who had treated Mrs Charleson.  The GP had not provided them and they referred the point to Dr Quinn who referred them back to the GP.  This took another month but with no result.  They did not ask Mrs Charleson for the information direct and there is no evidence that they actually made contact with those specialists before referring the matter to Dr Yasin on 6 June.  Indeed that reference appears to have been prompted by the fact that they could not contact the relevant specialist, a fact which I find surprising.  Nothing at all seem to have happened in May and I find that that delay was unreasonable.  For that reason I consider that the Mrs Charleson should be treated as though the award should be backdated by one further month to 17 June 2000.  Had there been a timely reference to Dr Yasin, I believe he could have reported to MIS by that date.  I am pleased to record that the respondent has accepted that there was maladministration in respect of the delay I have highlighted.

18 Mrs Charleson was subjected to unnecessary distress and inconvenience and I am directing that a modest payment be made to her to reflect this.  I uphold Mrs Charleson’s complaint to the extent I have indicated above.

19 Whether the Scheme Manager should recover the cost of the payments I am directing from MIS is a matter which will no doubt depend on the terms of the contract between those two parties and not a matter with which I need to concern myself.

DETERMINATION

20 Within 28 days of the date if this determination the Scheme Manager shall:

(a) Make a payment to Mrs Charleson as though her ill-health pension had become payable on to 17 June 2000 and pay with interest to be calculated on a daily basis from the date payment ought to have been made to the date of payment at the base rate for the time being quoted by the reference banks; and

(b) pay her the sum of £250 in recognition of the distress she experienced through the delay in determining her application.
DAVID LAVERICK

Pensions Ombudsman

21 March 2003
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