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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R J Barsby

Scheme
:
Local Government Pension Scheme (“the Scheme”)

Manager
:
South Yorkshire Pensions Authority (“the Scheme Manager”)

THE COMPLAINT
1
Mr Barsby complains that his employer wrongly refused him early retirement on ill-health grounds and that he has suffered financial loss as a consequence.

LEGISLATIVE BACKGROUND

2
The Local Government Pension Scheme Regulations 1997 (as amended) provide:

97(2)
"Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him.

(3)
That decision must be made as soon as is reasonably practicable after the employment ends…

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health, the Scheme employer must obtain a certificate from an independent registered practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(10)
If the Scheme employer is not the member's appropriate administering authority before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the authority's approval.

98(1)
Every person whose rights or liabilities are affected by any decision under regulation 97 must be notified of it in writing by the body which made it as soon as it is reasonably practicable.

(2)
notification that the person is not entitled to benefit must include the grounds for the decision."

The term "independent registered medical practitioner" was clarified by SI 2001 No 3401 as one who "must be in a position to certify, and must include in his certificate, a statement that:

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not acted, as the representative of the member, the Scheme employer or any other party in relation to the same case."

3
The Scheme Manager's Employees Guide 2000 states:

"EARLY RETIREMENT

Retirement through Illness

Once you have been a member of the scheme for two years or you have transferred rights from another pension scheme, you have become entitled to receive your pension and lump sum if an independent medical practitioner has certified that you are permanently unable to continue in your job or any other comparable job with your employer because of illness.  Once you have been a member of the scheme for at least 5 years, if you have to retire because of illness, your period of membership of the scheme will automatically be increased to make up for your having to leave the scheme before you are 65.  The increase depends on how much membership you have…"

MATERIAL FACTS

4
Mr Barsby was employed by Doncaster Metropolitan Borough Council ("the Council") as a Theatre Superintendent.  He had been on sick leave since June 1999 when, in July 2000, he applied for early retirement on grounds of ill health.  The Council's Occupational Health Medical Adviser was Dr O'Horan.  Dr O'Horan had seen Mr Barsby earlier in the year and in his letter to the Council dated 9 February 2000 he said: "It is my feeling that with appropriate reassurance and help Mr Barsby should be able to return to his previous occupation…" Dr O'Horan saw Mr Barsby again in early July and urged the Council to redeploy him.  On this basis the Council refused Mr Barsby's request for ill health retirement.

5
Mr Barsby appealed to the Scheme Manager under Stage 1 of the internal dispute resolution procedure (IDRP).

6
The Scheme Manager's consultant occupational health physician, Dr Grant, asked Mr Barsby's Consultant Psychiatrist, Dr Silvester, to examine him.  This he did on 20 November and on 6 December he wrote to Dr Grant about Mr Barsby's medical condition.  He said that he could not say that Mr Barsby, then aged 48, would continue to suffer from his condition of anxiety and depression until the age of 65.  However, he could see no prospect of him returning to work without some encouragement from the management.  His symptoms would improve with retirement "thereby negating the grounds for his having retired".  Liaison with Mr Barsby's line managers was suggested as the way out of the impasse.

7
On 11 December Mr Barsby met Council officers to "review the situation following a period of five months during which he has been seeking redeployment".  Mr Barsby said he no longer wished to be considered for redeployment.  He was referred to Dr Carreck, the Council's Occupational Health Medical Adviser, who had succeeded Dr O Horan.

8
On 6 January 2001 the Scheme Manager told Mr Barsby that it had received a letter from Dr Grant following the report from Dr Silvester.  On the basis of Dr Grant's medical advice the Scheme Manager rejected his appeal on 8 January 2001.  The view of Dr Grant was: "that your continuing health problems will resolve in the long term" and that he did not meet the criteria for the award of ill-health retirement benefits.

9
Mr Barsby appealed unsuccessfully under Stage 2 of the IDRP to the Secretary of State for Transport, Local Government and the Regions.

10
On 10 January 2001 Mr Barsby wrote to the Office of the Pensions Advisory Service (OPAS) to ask it to assist with his complaint.

11
On 25 January 2001 Dr Carreck examined Mr Barsby.  He formed the opinion that he was "permanently unfit to return to the post of Theatre Superintendent".  He noted that redeployment had been tried without success.  It appeared to him that because Mr Barsby had been refused retirement on ill-health grounds he would have to be dismissed for incapacity.  He wrote to the Council to that effect.

12
On 26 February Mr Barsby again met with Council officers to discuss his position and on 5 March the Council wrote to Mr Barsby.  The author said that he was giving Mr Barsby 12 weeks notice of termination of his employment on grounds of medical incapacity as Dr Carreck "has certified that you are permanently unfit to return to your post".  He was informed of his right of appeal.  Mr Barsby now draws incapacity benefit.

13
Mr Barsby complained to me on 6 September 2001.

14
The Scheme Manager, when asked why Dr Carreck's report was insufficient to support Mr Barsby's request for an ill-health pension, said that Dr Carreck's opinion was "not sufficient to meet the pension scheme requirement for independent certification as he was not approved by the pension authority for that purpose…Dr Carreck's involvement as adviser to the employer on occupational issues relating to Mr Barsby's fitness to return to work would, under present regulations and under best practice, automatically debar him from ill-health retirement certification and his opinion is therefore questionable on this issue".  That was the effect of an amendment to the regulations in 2001 (see paragraph 2 above).  The Scheme Manger has also said that Dr Carrack noted that Mr Barsby had been refused retirement on ill-health grounds and that he would have to be dismissed on grounds of incapacity.  The Scheme Manager maintains that this is evidence that Dr Carreck was not prepared to question Dr Grant's position.

CONCLUSIONS

15
The basis of Mr Barsby's case is that he was dismissed on grounds of permanent medical incapacity and yet was not awarded an ill-health pension.  That is not necessarily wrong or surprising.

16
An employer is entitled to dismiss an employee on medical grounds upon proper notice for prolonged failure to attend for work.  The incapacity which is seen as the cause of such failure does not have to be permanent.  

17
Under the Scheme rules, to qualify for an ill-health pension an employee must be permanently unable (ie until age 65) on medical grounds to pursue his or her employment or comparable employment.  Mr Barsby's Stage 1 and Stage 2 appeals under the IDRP were turned down on the basis of medical advice that his condition was not capable of being described as permanent.  However, Dr Carreck's was the latest examination of Mr Barsby and (although the point was not strictly relevant to the issue which the Council were then considering) he expressed the view that Mr Barsby was permanently incapacitated.  The Scheme Manager is undoubtedly right in saying that Dr Carreck's opinion is not that of an independent physician for the purpose of the regulations.  Thus a pension could not be granted purely on the basis of that opinion.  However, in such circumstances the what the Scheme Manager needs is a similar opinion from an independent practitioner and it has fairly said it would review its position if such an opinion is forthcoming.

18 I see no maladministration on the part of either authority.

DAVID LAVERICK

Pensions Ombudsman

22 August 2003
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