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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr CE Packer

Scheme
:
NHS Pension Scheme

Managers
:
NHS Pensions Agency (NHSPA)

THE COMPLAINT (dated 31 October 2001)

1. Mr Packer has complained of injustice as a consequence of maladministration on the part of the NHSPA in refusing to grant him a pension under Regulation R3.  Mr Packer has also complained that the NHSPA have failed to administer his pension correctly and failed to calculate the most advantageous pension for him.

National Health Service Pension Scheme Regulations 1995

2. These Regulations came into force on 6 March 1995.  Regulation C2 (2) provides,

“A member’s pensionable service does not include-

(a) …

(d) any period in respect of which the Secretary of State has discharged her liability to provide benefits under regulation… L2 (refund of contributions)…”

3. Regulation E1 provides,

“Normal retirement pension
(1) A member who retires from pensionable employment on or after attaining age 60 shall be entitled to a pension under this regulation.

(2) The pension under this regulation shall be at a yearly rate of 1/80th of final year’s pensionable pay for each complete year of pensionable service, plus the relevant daily proportion of that rate for each additional day of such service…”

4. Regulation E3 provides,

“Early retirement pension (redundancy etc)
(1) A member whose pensionable employment is terminated by his employing authority shall be entitled to a pension if –

(a) he has at least 5 years’ qualifying service and has reached age 50, and

(b) the Secretary of State certifies that the member’s employment is terminated by reason of redundancy or in the interests of the efficiency of the service in which he is employed…”

5. Regulation L1 provides,

“Preserved pension
(1) Subject to paragraphs (3) and (4), a member who leaves pensionable employment before age 60 without becoming entitled to a pension under any of regulations E1 to E5 shall be entitled to receive a pension and retirement lump sum under this regulation from age 60 if-

(a) the member leaves with at least 2 years’ qualifying service, or

(b) a transfer payment has been made to the scheme in respect of the member’s rights under a personal pension scheme.

(2) The pension under this regulation will be calculated as described in regulation E1 (normal retirement pension)…

(3) The member shall be entitled to receive the pension and retirement lump sum before age 60 if-

(a) the member is in NHS employment and the Secretary of State is satisfied that the member is suffering from mental or physical infirmity that makes him permanently incapable of efficiently discharging the duties of that employment;

(b) the Secretary of State is satisfied that the member is suffering from mental or physical infirmity that makes him permanently incapable of engaging in regular employment; or

(c) some other pension becomes payable…”

6. Part R of the Regulations covers ‘Special provisions for certain members’.  Regulation R3 provides,

“Mental health officers
(1) Subject to paragraph (2), this regulation applies to a member who at the coming into force of these Regulations-

(a) is in pensionable employment under the scheme as a mental health officer…

(2) Subject to paragraph (3), this regulation will cease to apply if the member has a break in pensionable employment for any period of 5 years or more ending after the coming into force of these Regulations.

(3) Paragraph (2) shall be without prejudice to the operation of paragraph (5)(a) in relation to any period prior to this regulation ceasing to apply.

(4) For the purposes of paragraphs (1) and (2), “pensionable employment” includes employment that qualified the member for benefit under a health service scheme.

(5) Subject to paragraphs (6) and (7), where this regulation applies-

(a) if the member has in excess of 20 years’ pensionable service as a mental health officer, regulation E1 (normal retirement pension) will apply as if the reference, in paragraph (1) of that regulation, to age 60, were a reference to age 55, but only if the member was in pensionable employment as a mental health officer immediately before leaving; and

(b) each complete year of pensionable service as a mental health officer in excess of 20 years will count as 2 years’ pensionable service.

(6) For the purposes of calculating the 20 year period referred to in paragraph (5)-

(a) there shall, in the case of a member who has reached age 50, be taken into account any period before he became a mental health officer in which he was employed on the staff of a hospital used wholly or partly for the treatment of persons suffering from mental disorder…, unless it would be more favourable… to disregard any such period;

(b) pensionable service does not include additional service bought under regulation Q1 (right to buy additional service).

(7) …

(8) …

(9) If a member who has in excess of 20 years pensionable service for the purposes of paragraph (5) leaves NHS employment before reaching age 55 because of redundancy but without becoming entitled to a pension under regulation E3 (early retirement pension on grounds of redundancy), and was in pensionable employment as a mental health officer immediately before leaving, regulation L1 (preserved pension) will apply as if the references in that regulation, to age 60, were to age 55.

(10) Subject to paragraph (12), if any member to whom this regulation applies becomes entitled to a preserved pension under regulation L1 on ceasing to be a mental health officer, the pension will be based on the greater of the member’s basic service and a period of service calculated as-

basic service

x
potential service


potential basic service

where-

“basic service” means the member’s pensionable service, calculated without regard to paragraph (5);

“potential basic service” means the pensionable service the member could have completed if he had stayed in pensionable employment until age 55, calculated without regard to paragraph (5); and

“potential service” means the pensionable service the member could have completed, taking account of paragraph (5), if he had stayed in pensionable employment as a mental health officer until age 55.

(11) ...

(12) Paragraphs (10) … do not apply if the member again becomes a mental health officer within 12 months after the date on which he ceased to be a mental health officer…”

Background

7. Mr Packer wrote to the NHSPA on 24 January 1995 explaining that he was in the process of accepting redundancy and asking if he would be able to retire at age 55 even if he was not employed as a mental health officer (MHO) after his redundancy.  The NHSPA initially told Mr Packer, on 7 February 1995, that his benefits would not be payable until age 60.  However, they wrote to him again on 20 March 1995 explaining that, because he was being made redundant, he could claim his pension at age 55 as long as he had completed 20 years as a MHO.  The NHSPA also went on to explain that, if Mr Packer were to rejoin the Scheme on a lower salary, he might be able to preserve his service at the higher salary.  They also explained that,

“The MHO service which was refunded to you equates to 7 years 88 days, this service counts towards the 20 years you required to start doubling.  The service has no other purpose because it has been refunded.”

8. The reference to doubling is a reference to Regulation R3 (see paragraph 6).Mr Packer tells me that he had sought advice on whether his refunded service would be taken into account when determining his pension.  His letter of 24 January 1995 was, however, limited to the request I have set out in the first sentence of this paragraph.  

9. Mr Packer was made compulsorily redundant on 20 April 1995 at the age of 49 years and 3 months.  At the time he had 20 years and 324 days pensionable service in the Scheme.  Mr Packer wrote to the NHSPA in June 1995 notifying them that he was taking up a part time job in a nursing home and would not be rejoining the Scheme.  He asked that his benefits be accrued at his highest level of pay as an employee of the NHS.  Mr Packer also asked the NHSPA to confirm that he had 38 years after doubling from year 20.  The NHSPA responded that they could not preserve Mr Packer’s benefits at the higher rate because he was not re-entering employment with the NHS.  They sent him a table of service showing that doubling of his service would have taken effect from 1 June 1994 but, because he did not have a complete year after this, there was no doubling.  The NHSPA said,

“However, if you re-enter NHS employment and become superannuable again within 12 months of having been made redundant and your new NHS post is at a lower pay, we will be able to consider preservation at the higher rate.  Also, if you re-enter and your new post is as a MHO and we preserve your benefits at the higher rate, all benefits due, including earlier preserved service, will be paid at age 55 and will take into account any doubled service that will have accrued.”

10. The NHSPA also sent Mr Packer an estimate of benefits based on 20 years and 324 days service and a pensionable salary of £28,000, which was shown as ‘estimated’.  The pension quoted was £7,310.68 p.a.  and the lump sum was £21,932.04.

11. On 29 September 1995 the NHSPA wrote to Mr Packer,

“…MHO service such as the 7 years 088 days which was refunded to you counts towards doubling of MHO service under Regulation 55(2).  However, under Regulation 55(2) doubling of service cannot begin until 20 years MHO service has been attained plus the officer has reached age 50.  Therefore, your MHO service could not begin to double until 1 January 1996 (age 50)…”

12. In May 1996 Mr Packer received a standard letter from the NHSPA, which said he could take his preserved pension from age 60.  Mr Packer responded by referring to previous correspondence confirming he could take his pension at age 55.  The NHSPA wrote to Mr Packer on 11 June 1996 apologising for having sent the letter and confirming that, unless he re-entered NHS employment, Mr Packer’s benefits would become payable at age 55.

13. In August 1998, after further correspondence between Mr Packer and the NHSPA, he asked for his case to be considered under the Internal Dispute Resolution (IDR) procedure.  Mr Packer asked that they look at;

13.1. The calculation of years on which to base his pension, and

13.2. The preservation of his benefits.

14. Mr Packer said that he was aggrieved that the NHSPA’s decisions had penalised him through no fault of his own, because he had been made redundant by his employer at age 49.  Mr Packer pointed out that, if he had been made redundant 8 months later, he could have benefited from early retirement like his colleagues.  He said that, because he had been made compulsorily redundant at a crucial point in his life, the pension scheme should honour his rights as if he were 50 years old.

15. The NHSPA responded on 28 September 1998 by explaining that there were two types of service which they could use in calculating the date from which a MHO’s service could start to double.  These were described as ‘live’ service and ‘lost’ service.  Mr Packer was referred to Regulation 55(1) of The National Health Service (Superannuation) Regulations 1980.  The NHSPA explained that, under Regulation 55(1), any MHO service which was ‘live’ counted towards the twenty years needed to start doubling service regardless of the member’s age.  However, they then referred Mr Packer to Regulation 55(2) and explained that, under this regulation, doubling could only start from the member’s 50th birthday.  So, because Mr Packer had received a refund of contributions in respect of his earlier service, this could only count towards the doubling of his service if he had reached the age of 50.  The NHSPA confirmed that, even if Mr Packer had continued to work beyond his 50th birthday, the earlier service would not have counted for the calculation of his benefits.  Mr Packer has pointed out that, because he was made redundant in April 1995, his benefits should have been calculated by reference to the 1995 Regulations and not by reference to the 1980 Regulations.

16. Mr Packer was not happy with this response and asked the NHSPA to review his case.  They responded on 5 March 1999,

“My decision… is as follows:

As previously explained, under Regulation R3(6)…, service which counts towards the 20 year period may include any period of employment for which the member may have received a refund of contributions.  However, under the above mentioned Regulations, having completed this 20 year period, the member must have attained age 50 before they can commence to double service under Regulation R3(6).  This should have been explained to you in …letter dated 20th March 1995…”

17. Mr Packer requested a determination of his complaint by the Secretary of State in March 1999.  His request was referred to the NHS Executive, who responded on 12 July 1999 by saying that they were concerned that a determination would not address the issues of concern to Mr Packer.  These they identified as;

17.1. That he was disadvantaged by being made redundant just short of age 50,

17.2. That the Agency had not made it clear to him how his period of refunded service would count for benefit purposes.

They explained that a determination was a formal statement of a member’s rights and liabilities under the Regulations.

18. The NHS Executive expressed sympathy with Mr Packer’s situation regarding the timing of his redundancy but said that they could only put benefits into payment when the member was at least age 50.  They explained,

“Once a refund of contributions has been made in respect of a period of pensionable service that service ceases to count as pensionable service for benefit purposes.  A period of “refunded” MHO service counts under regulation R3(6), formerly regulation 55(2), solely for the purpose of establishing the commencement date for doubling each complete year of pensionable service in excess of 20 years.  You ask that your refunded service… be reinstated …this service cannot therefore count for the purposes of regulation R3(5).  I confirm that this service has been correctly taken into account under regulation R3(6).

You contend that the Agency led you to believe that your refunded service would be included to allow for doubling at an earlier date… Their letter of 20 March 1995 did explain, however, that your refunded service had no purpose other than to establish a doubling date, thus indicating that it did not count as pensionable service…

As you have preserved MHO service when your benefits become payable they will be assessed with reference to the provisions of regulation R3(10) which provides for an alternative calculation to be considered whereby service may be enhanced if appropriate… The Agency advise that benefits calculated on the basis of the formula in regulation R3(10) are to your advantage and estimate your benefits at 20/4/95, based on pensionable pay of £26869.04, to be a pension of £8598.63 and a lump sum of £25795.89…

I have set out above the position under the regulations.  You may still feel that the Agency could have explained things more clearly and if this is so it is open to you to take up the matter with the Pensions Ombudsman… It is usual to raise such matters in the first instance with [OPAS]…

On the other hand, if you still feel that the regulations have been applied incorrectly, you are entitled to a formal determination by the Secretary of State…”

19. Mr Packer requested clarification of this letter.  The NHS Executive replied on 22 July 1999 confirming that regulation R3(10) provided for an alternative calculation of Mr Packer’s benefits.  They explained that this had not been done when he received a notification of benefits in 1995 because he had not been absent from the Scheme for 12 months at that time.  The NHS Executive quoted a pension of £8,598.63 and a lump sum of £25,795.89 as at 20 April 1995 and current figures of £9,752.57 and £29,257,70 respectively.  They explained that these figures included an enhancement under regulation R3(10).  The NHS Executive said,

“As you know benefits are generally calculated on a member’s actual service in the pension scheme up to the date of leaving.  For MHOs with preserved benefits, however, regulation R3(10) takes into account potential doubling of service as if the member had remained a MHO until age 55.  The normal pension calculation based on actual service is compared with the pension calculation based on regulation R3(10) and the more favourable of the two is put into payment.  The application of regulation R3(10) would not be appropriate if actual plus potential service to age 55 was less than 20 years as there would be no advantage to the member in these circumstances.”

20. Mr Packer replied that he was unlikely to continue to pursue a determination from the Secretary of State but was considering a complaint to me.  He contacted OPAS for advice in August 1999.  Mr Packer believes that his case was not forwarded to the Secretary of State in order to allow the NHSPA to amend his records to correct errors.  Mr Packer believes that his deferred benefits were incorrectly calculated and recorded by reference to Regulation 55 (1) of the 1980 Regulations.

21. In March 2001 Mr Packer requested a pension forecast which took into account Regulation R3(10).  On 7 July 2001 the NHSPA sent Mr Packer a forecast, which quoted a pension of £8,598.63 p.a.  and a lump sum of £25,795.89.  They said that the benefits had been worked out on the basis of 20 years and 324 days Scheme membership and £268,969.04 (sic) pensionable pay.  The letter stated that the benefits had been enhanced due to Mr Packer’s MHO membership and his redundancy in 1995 and were payable from his 55th birthday.

CONCLUSIONS

22. Regulation E1 merely establishes that the normal retirement age for members of the Scheme is 60.  However, because Mr Packer was a MHO, the provisions of Regulation R3 apply to him.  The Regulations need, however, to be read as a whole rather than Regulation R3 being read in isolation, 

23. Regulation E3 provides for a member, including a MHO, to be entitled to a pension on being made redundant but only if the member is aged 50 or over at the date of leaving.  Thus, when Mr Packer was made redundant at age 49, he was not eligible for an immediate pension.  Instead, Mr Packer was eligible for a preserved pension under Regulation L1.  Regulation R3(9) serves to modify Regulation L1 so that Mr Packer can receive his preserved pension at age 55 rather than age 60.

24. Regulation R3(5)(b) provides for a MHO to accrue 2 years’ pensionable service for every complete year of pensionable service in excess of 20 years.  However, when Mr Packer left in April 1995, he had not accrued a full complete year in excess of 20 years.  Therefore he did not have any service which could be doubled.  Regulation R3(6) allows previous non-pensionable service to be counted towards the 20 years for the purposes of qualifying for but not for the calculation of benefits.  Unfortunately, for Mr Packer, R3(6) requires a member to be over the age of 50 before this provision applies.  If Mr Packer had remained in MHO service until his 50th birthday, he could have counted his previous 7 years and 88 days towards the 20 years needed for doubling to start.  However, that period of refunded service would not have counted towards the calculation of benefit because of Regulation C2(2).

25. Regulation R3(10) does now apply to Mr Packer because he did not become a MHO within 12 months of leaving.  The NHSPA could not consider Mr Packer under Regulation R3(10) until at least 12 months had elapsed after his date of leaving.  The estimate of benefits provided for Mr Packer on 7 July 2001 does include an enhancement as provided for under R3(10).  Mr Packer’s basic pension based on his pensionable service of 20 years and 324 days is £7,015.40 p.a.  The enhanced pension under Regulation R3(10) is £8,598.63 p.a.  These figures do not include any revaluation which has applied since Mr Packer left.

26. Thus I find that the NHSPA have applied Regulation R3 correctly in Mr Packer’s case.  He has not therefore suffered any loss of benefit under the Regulations.  I agree that, strictly speaking, the NHSPA should have referred to the 1995 Regulations in all its correspondence with Mr Packer.  Mr Packer believes that because of their reference to the previous regulations his benefits were initially incorrectly calculated and that the advice given to him about his refunded service was incorrect.  However, the provisions of Regulation 55(1) and 55(2) of the 1980 Regulations are, to all intents and purposes, the same as those in Regulation R3(5) and R3(6).  Thus the use of the former regulations had no effect on the amount of Mr Packer’s benefits nor on the use of his refunded service.  There is no evidence to suggest that the NHSPA altered their records in order to correct their references to Regulations 55(1) and 55(2).

27. With regard to the information Mr Packer has received from the NHSPA over the period since he left, this has been somewhat confusing.  The operation of Regulation R3 is not straightforward and needs to be seen in the context of the whole scheme to appreciate the way that it interacts with the rest of the Regulations.  Until the NHS Executive wrote to Mr Packer in July 1999, he had not been given a complete explanation of how R3 operated in his case.  I do, however, accept that the NHSPA could not inform Mr Packer about his pension under R3(10) until he had been absent from the Scheme for at least 12 months.

28. Mr Packer says that the NHSPA missed many opportunities to inform him about his increased benefits under R3(10).  However, I am not persuaded that there was a requirement for them to provide that information in the period between Mr Packer leaving and his opting to take his pension.  Provided that the pension quoted at leaving was correct, which it was, notwithstanding the reference to the former regulations, and the pension at retirement is correct, there is no requirement to provide interim updates.  Mr Packer intended to retire at age 55 (1 January 2001) by which time he had been fully informed as to the effect of R3(10).

29. Mr Packer says that correct pensions advice was inappropriately delayed for three years longer than it should have been.  By this, he means that he was not informed about the application of Regulation R3(10) until the NHS Executive’s letter in July 1999.  However, as I have said, there was no requirement for the NHSPA to notify Mr Packer in the period between his leaving and claiming his benefits.  The correspondence between Mr Packer and the NHSPA prior to July 1999 had addressed his main concerns at the time, which were that he had been made redundant before age 50 and the use of his refunded service.  This is reflected in Mr Packer’s letter asking that IDR be invoked and the NHS Executive’s response.

30. Mr Packer also says that the use of an estimated pensionable salary in the NHSPA’s letter in August 1995 contributed to his later confusion.  However, the salary figure used was clearly marked as ‘estimated’ and subsequent quotations have indicated the pensionable salary used in the calculation.  In view of this, I am not persuaded that there was any maladministration on the part of the NHSPA in using an estimated salary figure in August 1995.

31. I am satisfied that the NHSPA did not deliberately set out to obstruct Mr Packer’s correct entitlement in the way he suggests.  Nor do I think that they tried to prevent him from following the correct appeal route.  In their letter of July 1999, the NHS Executive tried to set out the way that Regulation R3 worked for Mr Parker.  They made it clear that he still had the option to go to the Secretary of State or to come to me.  Although the situation might have been more clearly explained I think it would be harsh to categorise the failure to achieve that as maladministration and I do not do so.

32. Mr Packer has referred to the letter he received in March 1995, which said that his previously refunded service could count towards doubling his service.  The fact omitted from this letter was the requirement for Mr Packer to be aged 50 for this to happen.  Whilst that omission could have led to Mr Packer being misled , there is no evidence that he took any action in reliance on this letter.  In the event he was made redundant.  Mr Packer says that he would have sought employment with the NHS before his 50th birthday if he had been given the correct information in March 1995.  However, he was made aware that his refunded service would not count towards doubling in the NHSPA’s subsequent letter in September 1995 (see paragraph 11), which was well before his 50th birthday.  Of course, had Mr Packer re-entered NHS service within the 12 months following his redundancy, Regulation R3(10) would not have applied.

33. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

8 April 2003
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