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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr W N Harrison

Scheme
:
Winterthur Life Self Invested Personal Pension (the SIPP 1)

Respondents
:
Winterthur Pension Trustees UK Limited (WL)

Edwards Veeder

MATTERS FOR DETERMINATION

1. Mr Harrison complains that WL and Edwards Veeder have failed to provide him with a transfer value.  He is claiming to have suffered injustice in the form of financial loss, distress and disappointment as a result.
2. Some of the issues before me might seem as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
EXTRACTS FROM LEGISLATION

INCOME AND CORPORATION TAXES ACT 1988

(ICTA 1988)

“839
Connected persons

(4) Except in relation to acquisitions or disposals of partnership assets pursuant to bona fide commercial arrangements, a person is connected with any person with whom he is in partnership, and with the wife or husband or relative of any individual with whom he is in partnership.

(5) In this section-

“company” includes any body corporate or unincorporated association, but does not include a partnership, and this section shall apply in relation to any unit trust scheme as if the scheme were a company and as if the rights of the unit holders were shares in the company.

THE PERSONAL PENSION SCHEMES (RESTRICTION ON DISCRETION TO APPROVE) (PERMITTED INVESTMENTS) REGULATIONS 2001 (the Regulations)

6 Restriction on investments - self invested personal pension schemes

(1) No investments may be held directly or indirectly for the purposes of a self invested personal pension scheme other than the investments listed in the Schedule to these Regulations.
SCHEDULE

List of Investments that may be held directly or indirectly for the purposes of a Self Invested Personal Pension Scheme.

Regulation 6

12
A freehold or leasehold interest in commercial property where the interest is acquired from any person other than a member of the scheme or a person connected with him.

MATERIAL FACTS

3. SIPP 1 was set up on 28 November 1991 with a single premium of £13,000 and regular monthly premiums of £400 thereafter up to 11 June 1994 when it was made ‘paid-up’.  The portfolio consists of a cash account and a property at 260/264 Chapel Street, Salford which is rented from the SIPP by Edwards Veeder.

4. Winterthur Pension Trustees UK Ltd is trustee of SIPP 1 (the Trustee) and administration is undertaken by Personal Pension Management Ltd, on behalf of Winterthur.

5. Mr Harrison proposed to transfer his fund from SIPP 1 to a Self Invested Personal Pension held with Suffolk Life (SIPP 2) together with funds provided by two other schemes, one on-going, held with Abbey Life and the other, paid-up, held with Merchant Investors.  His aim was to use the combined funds when held in SIPP 2 to purchase the business premises that had been jointly purchased by him and his then business partner.  His intention was to ‘buy out’ that partner and then rent the property from SIPP 2.  He has said that this would have been possible with effect from 1 November 2000 when his partner was due to leave the business.  

6. Mr Harrison made a formal request for a transfer value from SIPP 1 by way of letter to WL dated 14 February 2000:

“I understand from Edwards Veeder that they submitted to you on 7 February 2000, authorisations to transfer £10,000 into my designated account.

I would be obliged if you could please confirm that this receipt has now occurred.

Assuming that this has happened can you please:

a. Confirm the current bank balance

b. Confirm that transfer value that will be available

c. Supply the necessary forms in order to undertake a transfer of all funds to a new pension provider.

I wish to also confirm that providing the £10,000 has now been received, Edwards Veeder are no longer my approved investment manager.” 

7. On 4 May 2000 WL provided a cash statement and a current valuation but had failed to provide a transfer value or the necessary transfer forms for Mr Harrison to complete.  Mr Harrison replied on 12 May 2000 querying:

· whether the £10,000 had been transferred into his account as instructed :

· whether two cheques for £446.74 and £1501.90 had been credited to his account

· entries that appeared on a statement dated 4 March 2000 totalling £8952.00

· the inclusion of a property valuation

8. WL confirmed by way of letter dated 20 June 2000 that payments totalling £10,000 had been paid into his account but did not provide answers to the other queries that Mr Harrison had raised and failed to provide the supporting documentation that Mr Harrison was looking for.

9. On 24 July 2000 Mr Harrison was still not satisfied that he had received an accurate transfer value and replied by re-stating the request he made on 14 February 2000.

10. WL replied on 1 August 2000 providing:

· a transfer value of £14,853.07

· transfer value quotation questionnaires for completion

· confirmation that Edwards Veeder had been removed as appointed financial advisors

· an apology for the delay

· an offer of compensation for £100

11. Mr Harrison replied drawing attention to a number of discrepancies between this valuation and earlier ones provided, notably that the valuation provided on 4 May 2000 included ‘property’ valued at £14,521.92.  He refused to accept the offer of compensation and indicated that there had been a loss of investment growth amounting to £500.

12. WL replied on 16 August 2000 providing him with a further statement revealing additional monies paid into his account and explaining that a property value had mistakenly been included in the valuation provided to him on 4 May 2000 and confirmed that his claim for further compensation was being explored.  

13. During November 2000 Mr Harrison sought advice from OPAS.  Its enquiries resulted in WL confirming on 19 October 2001 that the entire file including the legal property file had gone missing and that they would have to seek out a lot of information in order to provide the figures required for the quotation.

14. Between 19 October 2001 and 4 March 2002 when Mr Harrison brought his complaint to my office, little progress had been made towards resolving any of the outstanding issues.  

15. I requested a formal response from WL on 15 May 2002.  WL responded by way of letter dated 23 October 2002.  This did not directly address the allegations that had been made but, instead confirmed that WL was still seeking the necessary information to bring Mr Harrison’s transfer to a conclusion.  WL also provided the following offer of compensation: 

· to waive all fees accrued since 2001 and not yet debited, prior to transfer-out.

· to refund, prior to transfer, all fees deducted since January 2000 (2 x £385.00 renewal fees 25 February 2000 and 1 February 2001 plus investment, administration fee £155.00 25 February 2000, totalling £925.00.

· a further ex-gratia payment of £500.00 direct to Mr Harrison for the obvious inconvenience and uncertainty caused.
16. Correspondence between WL and Edwards Veeder in January 2002 revealed that WL were seeking information from them to allow WL to perform a valuation for Mr Harrison.  WL had indicated that Edwards Veeder were unwilling to provide this information and on this basis Mr Harrison’s complaint was expanded to include Edwards Veeder.

17. Edwards Veeder’s formal response to the complaint made to me confirmed that their apparent non-co-operation related to a misunderstanding and their own dispute with WL.  Edwards Veeder confirmed that it rented the property held by SIPP 1 and paid rent via bank standing orders.  In April 2001 it had discovered that not all rentals had been credited to the individual bank accounts of the members, with these monies not being replaced until August 2001.  It provided a valuation of the property and its split between the various members of the scheme, including Mr Harrison and this information was copied to WL and Mr Harrison on 25 September 2002.  However, Mr Harrison was not provided with any documentation supporting the valuation.  

18. Mr Harrison told me on 23 October 2002 that as the transfer value had not been paid and SIPP 2 not yet established, he had needed to buy-out his partner’s share to release his partner from their joint ownership of that property.  This had involved him taking out an additional loan which he says he would not have needed had his transfer value been provided by October 2000.  He estimates his financial loss to be as follows:

a) Missed tax saving amounting to £3,815 being the difference between the tax relief gained on the annual rent of £10,000 that would have been paid and the interest that he has had to pay on the loan.

b) Missed tax free growth on the property amounting to £1,000 based upon an approximate current value of £95,000 and a Capital Gains Tax rate of 10%.  The new property if held within the SIPP would have avoided CGT.

c) Overdraft interest amounting to £1,005 that has been paid but that would have otherwise been paid off from the proceeds of the transaction, had it taken place in November 2000.

d) Missed growth on other funds not transferred/losses incurred on funds amounting to £5,000 estimated loss on the Abbey Life fund and £1,500 on the Merchant Investors fund.

e) Missed return on surplus funds created from the sale of the property to the Scheme over and above the amount needed to clear the bank overdraft, estimated as £350 between 1 November 2000 up to 5 April 20001, £750 for year ended 5 April 2002 and £400 for period 6 April 2002 to 31 October 2002.

19. WL responded to this assessment of financial loss by letter dated 25 February 2003 saying:

“Specifically, the key area surrounds Mr Harrison’s assertion that he intended to purchase a property in 2000 that he already owned, and then incorporate it into his new SIPP, using the transfer value from his Winterthur SIPP.  Such transactions are not permitted under Inland Revenue rules as defined in the Income and Corporation Taxes Act 1988 Section 839a, whereby a pension cannot buy from or sell to a connected party.”

and responded to Mr Harrison’s claim for financial loss as follows:

“a) Missed tax saving & b) Missed tax-free growth of property

These are assumptions rather than matters of fact.  Apart from the point that the proposed transaction would not have been permitted anyway, they also do not take into account the parallel increase in value and additional rental income from his remaining share of the property in the Winterthur SIPP.

c) Overdraft interest paid & e) Missed return on surplus funds created

As a SIPP cannot buy a property from a commercial party, these calculations are invalid.  Pension fund monies are held within a pension environment and could not therefore have been utilised by his company.

d) Missed growth on other funds not transferred / losses incurred on funds

The exact nature of the investments referred to by Mr Harrison need to be established, as we have no record of Abbey Life or MI funds within the SIPP, nor any cash record showing that either were bought and subsequently sold during the period of Winterthur’s administration.

Therefore this part of the claim is not deemed to be relevant.  However, even if these investments had been held within the SIPP, they could have been disinvested at any stage during the intervening period had he wished to do so, or been so advised.  We would therefore need to be certain that such a claim for loss of fund values was valid, rather than a request for a retrospective indemnity against market performance.”

CONCLUSIONS

20. Mr Harrison made a request in writing to WL, for a transfer value, on 14 February 2000.  WL provided Mr Harrison with inaccurate quotations on 4 May 2000 and 1 August 2000 and then failed to deliver any further quotations.  Mr Harrison is still without his transfer value and WL has not provided any reasonable explanation for:

· their failure to provide a substantive response to Mr Harrison’s request of 14 February 2000;

· their failure to provide a transfer value or any forms for completion until 1 August 2000;

· losing their entire file;

· taking 5 months in which to provide a formal response to Mr Harrison’s complaint;

I conclude that these failures represent maladministration on the part of WL.

21. I have found no maladministration on the part of Edwards Veeder and do not therefore uphold Mr Harrison’s complaint against them.  

22. I now turn to whether the maladministration on the part of WL has resulted in the financial loss that Mr Harrison has described.  Mr Harrison is mainly concerned that the funds in SIPP1 and under control of WL were not transferred to SIPP2 and that the failure by WL to achieve this has cost him:

· a missed tax saving, being the difference between the interest he has paid on the loan and the tax relief he would have gained on paying rent to the scheme; 

· missed tax free growth on the property;

· interest on his overdraft;

· missed growth of Abbey Life and Merchant Investors funds;

· missed return on surplus funds the property sale would have created.  

23. Mr Harrison perceives his loss to be £13,820.  However, I am not convinced that there has been this degree of financial loss.

24. Firstly, the property transaction Mr Harrison was proposing in February 2000 would have been prohibited under Section 839(4) of ICT 1988 and Regulation 9 of the Regulations.  In February 2000 when Mr Harrison proposed that SIPP 2 purchase the business premises, it was owned jointly by Mr Harrison and his partner in the form of a partnership.  Section 839(4) includes as a connected party, a person connected with any person with whom he is in a partnership.  
25. Although the partnership ceased once Mr Harrison had bought out his partner the proposed transaction was and still is prohibited by virtue of the fact that Mr Harrison would be both the vendor and a member of SIPP 2.  Consequently, all losses he claims as a result of SIPP 2 not acquiring the property cannot be regarded as flowing from the maladministration of WL.
26. Mr Harrison has also included in his financial loss missed growth on funds held with Abbey Life and Merchant Investors that were not transferred and has identified losses amounting to £5,000.  There was no legal reason why Mr Harrison could not have established SIPP 2 if he wished and transferred his funds there, although I note his comment to me that without the funds held by WL for him to have established SIPP 2 would not have been cost effective.  Again, however what made it not cost effective was the prohibition on the proposed transaction.  I cannot agree that this is a loss incurred as a result of any maladministration.
27. Mr Harrison has made it clear that his main concern was to have his funds transferred to SIPP2 which he would then control.  If this was his main concern then there was nothing preventing him from transferring his Abbey Life and Merchant Investors’ funds to SIPP2.  The fact that his concept of allowing SIPP 2 to purchase the property was flawed is not as a result of any maladministration on the part of WL.  
28. WL have made an offer of £1,000 to compensate him for distress and inconvenience and have additionally agreed to refund the administration fees deducted from the fund since January 2000, with interest and also agreed to waive any fees accrued and not charged which I consider to be appropriate given the circumstances.  That compensation would seem to me to be appropriate and I have incorporated this into my directions.
29. Mr Harrison should have been provided with a transfer value before November 2000.  I make an appropriate direction to return him to the position that should have obtained had there not been the maladministration I have identified.  

DIRECTION

30. Within 28 days WL shall arrange for the issue of an accurate transfer value for Mr Harrison calculated as at 1 November 2000.  

31. Within 28 days WL should arrange for the payment of compensation as described in paragraph 28.

DAVID LAVERICK

Pensions Ombudsman

29 August 2003
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