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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr W Hanna

Scheme
:
Royal London Staff Pension Fund

Employer
:
Royal London Mutual Insurance Society Limited (Royal London)

THE COMPLAINT (dated 28 December 2001)

1. Mr Hanna complains of maladministration by Royal London in failing to grant him early retirement on the basis of ill health.  Mr Hanna alleges that the maladministration caused him injustice, in particular, financial loss and distress.

MATERIAL FACTS

The Rules of the Scheme
2. Ill health retirement is available in accordance with Rule 2 of the Scheme, as follows:

“(a)
Permanent incapacity for the purposes of this Rule means incapacity which in the opinion of the Directors acting upon the advice of the Society’s Chief Medical Officer (or such other medical practitioner as the Directors may from time to time appoint) renders the Member incapable of carrying out any duties allotted to him by the Society.

(b)
A Member may be allowed to retire from the service of the Society by reason of permanent incapacity on a pension commencing on retirement and continuing during the remainder of his life.”

Background

2.
Mr Hanna was employed by Royal London as a financial adviser/salesman.  In late December 1999, he became ill with symptoms of stress.  Mr Hanna advises he had also been ill with stress on two previous occasions.

3. Shortly before Mr Hanna was absent from work because of his ill-health, the Royal London sales force underwent a programme of retraining, involving a series of internal and external exams.  Mr Hanna commenced sitting these exams, but did not complete the full retraining due to his absence from work.

4. In early 2000, Mr Hanna applied for the incapacity pension.  Royal London wrote to Mr Hanna’s GP, Dr P J Wilson, asking for certain information including his opinion as to whether Mr Hanna was permanently incapacitated from carrying out his normal duties.  Dr Wilson responded on 10 April 2000, explaining that Mr Hanna had complained of increasing stress and anxiety in relation to his work and presented with all the classic symptoms of anxiety - insomnia and the inability to concentrate or make decisions.  Dr Wilson stated that:

“… he has shown no real signs of improvement and as such I am of the opinion that his condition would definitely interfere with his ability to work and I am also afraid that the prognosis is very poor as I do not believe he will be able to return to his present job as he finds it all too stressful.  …

In conclusion his present mental state is related solely to his work and as such I see no possibility of him returning to work to do his duties efficiently and therefore it is my opinion that Mr.  Hanna should be permanently incapacitated from carrying out his normal duties and should be offered early retirement on medical grounds.”

5. On 8 June 2000, Dr C Bodmer, Royal London’s (then) Chief Medical Officer (CMO), provided the following opinion on Mr Hanna’s application:

“This man has applied for his pension quite early on in the course of his illness.  On the basis of the evidence I have currently, I cannot recommend him for a pension on the grounds of permanent medical incapacity.”

Mr Hanna’s application was declined.

6. Mr Hanna challenged this decision.  Further information was obtained from Dr Wilson, who stated that Mr Hanna had been seen on numerous occasions since February 1999, complaining of sleep disorder, increasing stress and, more recently, depression, which he attributed to pressure at work.  Dr Wilson noted that Mr Hanna had deteriorated further and was showing no improvement despite anti-depressant medication.  Consequently, Dr Wilson believed that Mr Hanna was a suitable applicant for the incapacity pension.

7. On 17 October 2000, Royal London terminated Mr Hanna’s employment contract.  Mr Hanna was given 12 weeks notice and his contract expired on 20 January 2001.  In the letter advising Mr Hanna, Royal London also noted that Mr Hanna’s application for incapacity pension was “still receiving attention”.

8. Dr Bodmer’s report, in respect of Mr Hanna’s appeal, was prepared on 2 November 2000 and stated, as follows:

“This man’s illness has been caused by his inability to adapt to change in working practice and pass his exams.  On this basis I do not recommend him for a pension on the grounds of permanent medical incapacity.”

9. On 17 January 2001, Dr Andrew Wright, Royal London’s new CMO, wrote to Mr Hanna acknowledging his wish to make a second appeal against the decision not to grant him an incapacity pension.  Dr Wright referred to the possibility of obtaining an independent assessment.  For this purpose, Dr Wright referred Mr Hanna to Dr Graeme McDonald, Consultant Psychiatrist.  In his instructions to Dr McDonald, Dr Wright stated that:

“[Mr Hanna] has applied for incapacity pension but his previous application was turned down on the ground that his anxiety symptoms were secondary to his inability to adapt to changes in working practice and also his failure to pass the necessary examinations.”

Dr McDonald was asked to provide, amongst other information, a present diagnosis, a prognosis of the condition and his opinion as to whether Mr Hanna’s condition met the criteria for the incapacity pension.

10. Mr Hanna was examined on 2 March 2001 and Dr McDonald prepared his report on 7 March 2001.  Dr McDonald found no objective evidence of clinical depression or of untoward anxiety.  He stated that Mr Hanna had “expressed his dismay at the changes which had affected his job in recent years and his inability to cope with them.” Dr McDonald offered his opinion that:

“Mr Hanna … is presently suffering from prolonged adjustment difficulties related to his inability to adapt to changes in working practice and to pass examinations at work.  He is not suffering from a major depressive disorder or a generalised anxiety disorder.

…

His current difficulties should not be regarded as a disabling psychiatric illness.  He should recover quickly once he is able to plan his future and to take the necessary lifestyle measures.

He would be well advised to seek employment in whatever capacity he feels able to manage.  I would not regard him as suffering from an incapacity that would meet the criteria for an Incapacity Pension.”

A copy of this report was provided to Mr Hanna by Royal London.

11. Mr Hanna’s second appeal was considered by the Pensions Panel in its meeting of 29 March 2001.  The relevant extract from minutes of that meeting records:

“Dr Wright commented that this man was 53 years old and a Financial Adviser.  He first went off sick with stress and depression in December 1999 and applied for incapacity pension, which was considered by the CMO in June 2000.  This was rejected.  He then reapplied 5 months later and this was also rejected as it was felt he did not meet the criteria.  Dr Wright continued by saying that an independent report was sought, and this also advised that he did not meet the criteria.  He does not have a significant psychiatric disease, which is going to prevent him from working.  Alan Stokes felt that it was a capability issue, rather than anything else and he could undertake alternative duties.”

12. The Pensions Panel formed the view that Mr Hanna did not meet the criteria for the incapacity pension.

13. Having been provided with the extract set out at paragraph 11, Mr Hanna comments that, prior to December 1999, he had taken sick leave on two occasions due to stress.  He also comments that, if it was considered he could undertake alternative duties, then such duties should have been offered to him.  Mr Hanna feels the failure to offer him alternative duties is in breach of the Rules of the Scheme.

14. On 23 May 2001, Mr Hanna wrote to Dr Wright expressing a number of concerns about Dr McDonald’s report, which had been forwarded to him.  Dr Wright responded to Mr Hanna’s letter advising that the Pensions Panel could only reach its decision based on independent medical evidence and, whilst there was sympathy with his feelings, the Pensions Panel was unable to change its decision as a consequence of his letter.  In his subsequent complaint to my office, Mr Hanna expressed concern at the instructions given to Dr McDonald.  He stated to me that the instruction letter “gives Dr MacDonald (sic) the impression that I couldn’t adapt and not being intelligent enough to pass examinations I decided to be ill.”

15. Also on 23 May 2001, Mr Hanna contacted the Occupational Pensions Advisory Service (OPAS) for assistance.  The OPAS Adviser wrote to Royal London on 9 July 2001 for information about Mr Hanna’s application.  A response was provided on 6 September 2001, explaining the decision-making process and concluding with the comment that, unless Mr Hanna could produce additional medical evidence, which would add to that already obtained, Royal London would be unable to accept a further appeal.

16. The OPAS Adviser suggested a second independent and binding medical examination as a resolution to the situation, but Royal London felt this was inappropriate, given it had assessed the application three times.  Mr Hanna’s complaint was then referred to my office.

CONCLUSIONS
17. Under the Rules, the Directors are required to form the opinion that the member is “incapable of carrying out any duties allotted to him”.  The incapability must also be permanent, insofar as the member must be incapable of carrying out those duties for the remainder of his normal working life.

18. In forming the opinion, the Directors are required to act upon the advice of the CMO.  I comment in passing that I find that wording strange: are the Directors the decision makers or is it the CMO? I suspect the wording should be amended to require the Directors to take account of the advice.  However, whether the decision is taken by the Directors or the CMO, I see no reason to criticise the view that Mr Hanna did not meet the criteria.

19. Turning now to the decision making process, Dr Wilson was asked to express an opinion on whether Mr Hanna was permanently incapacitated from carrying out his normal duties.  Dr Wilson’s opinion was that Mr Hanna was incapacitated and should be entitled to ill health retirement.  However, the CMO’s conclusion was that Mr Hanna had applied quite early on in his illness and he was unable to conclude Mr Hanna was permanently incapacitated.  Given the nature of the Mr Hanna’s illness, the CMO was indicating that it was too early to be able to determine whether its effects would indeed be permanent, taking into account Mr Hanna still had some seven years remaining until his normal retirement date.  That view was not unreasonable and the Directors were entitled to rely on it, in forming their opinion.

20. The instructions to Dr Wilson in respect of the first appeal were to provide an update to the earlier report some five months further on, with comments on Mr Hanna’s current mental state.  The response was essentially that his condition had deteriorated but I can see that this will not have caused the CMO to change his view that there were doubts as to how permanent the condition would prove to be.

21. A specialist report was obtained when Mr Hanna appealed for the second time against the decision not to grant him the incapacity pension.  Dr McDonald was properly instructed and it was reasonable for the Directors to rely on his conclusions.  While his conclusions did appear to be diametrically opposed to those offered by Dr Wilson, it is of note that Dr McDonald’s report was also provided to Mr Hanna who could have provided it to Dr Wilson for review and possibly challenge.  I note that Mr Hanna challenged Dr McDonald’s report himself - his challenge relying much upon the nature of the examination.  Mr Hanna also suggested that Dr McDonald was misdirected in the instructions, although I do not accept that was the case.  Dr Wright’s instructions merely set out the basis on which Mr Hanna’s application had been initially declined.  It is understandable that Mr Hanna disagrees with the inference he was unable to pass the necessary exams, but it is a fact that he did not complete the retraining and Dr Bodmer’s report states the conclusion the Doctor drew from that fact.

22. In spite of Mr Hanna’s comments (which should more appropriately be addressed to Dr McDonald’s professional body), there is nothing to suggest that Dr McDonald’s report should not be viewed as a valid, independent medical opinion upon which the Directors were entitled to rely.  Dr McDonald accepted that Mr Hanna was suffering from various difficulties, but did not accept that the difficulties either constituted a disabling psychiatric illness or that they were sufficient to render him permanently incapacitated.  The second appeal was appropriately dismissed.

23. Mr Hanna has explained to me that he is still ill and not working almost three years later and he suggests that, with hindsight, the CMOs may have been wrong.  However, the Rules require the member to have retired from employment by reason of incapacity.  Therefore, the relevant time for considering the application can only be at, or before, the member leaves his employment.  Mr Hanna’s employment was terminated in October 2000, at which time his appeal was in the process of being considered.  At that time, the medical evidence simply did not support his application.

24. Considerable reference has been made to an alternative, less stressful position of collector/servicer, which I understand was discussed with Mr Hanna about the time he took sick leave.  Whether or not the position could or should have been offered to Mr Hanna at some earlier point of time is an employment issue and not within my jurisdiction.  Insofar as the issue is within my jurisdiction, the Rules do not require an alternative position to be offered to Mr Hanna, only a consideration of whether he is able to perform “any duties allotted to him”.  I would comment, however, that even if the alternative position had been offered to Mr Hanna it would not have furthered his application in any way, as the independent medical evidence stated that Mr Hanna was not incapacitated from his normal, more stressful, position.  Clearly, therefore, Mr Hanna would not have satisfied the criteria in respect of a less stressful position.

25. Mr Hanna has said this conclusion is inconsistent with the view expressed by Dr McDonald in the final paragraph as reproduced in paragraph 10 above.  I consider it more to be a matter of Mr Hanna clearly feeling that he is unable to return to his previous occupation.  If that is indeed the case then, as Dr McDonald suggests, Mr Hanna should seek work at a level at which he feels he could cope.  However, this is not the same as saying he is preventing by incapacity from carrying out his allotted duties.

26. The complaint is not upheld.
DAVID LAVERICK

Pensions Ombudsman

11 October 2002
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