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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr S R Jeffreys

Scheme
:
Designers Guild Limited Pension Scheme (“the Scheme”)

Manager
:
Allied Dunbar (now Zurich)(“the Scheme Manager”)

THE COMPLAINT (dated 20 December 2001)
1 Mr Jeffreys complains that when he joined the Executive Retirement Scheme of Designers Guild Limited the Scheme Manager failed to set up one of the funds of which he became a member on the basis of single premium rather than annual premium contract.  He maintains that that omission was maladministration from which he has sustained injustice in that he now faces a penalty upon transfer greater than would have been the case had the policy been set up as he intended.  He wants the contributions to be treated as single premium payments and the charges to be proportionate.

MATERIAL FACTS
2 Mr Jeffreys joined the Tricia Guild Associates Ltd (later called Designers Guild Ltd) in January 1986 as a director and became a member of the firm’s Executive Retirement Plan later in the year.  (He left the firm in 1993).  He signed two proposals on 18 December 1986; one for a regular annual premium of £10,000 and one for a regular monthly premium of £333 both of which commenced retrospectively on 1 December 1986.  The plans were written on a selected retirement age of 60.  The annual plan became paid up upon the renewal date.  The monthly plan continued until 1993.The form used for the proposals did not include a box for single contributions.  No fact-find was required at that time although “best practice” was to produce a client report.

3 Mr Jeffreys was advised by a Mr Martin Collis, a self-employed Appointed Representative of the Scheme Manager.  Mr Jeffreys maintains that Mr Collis first sold him a monthly premium Executive Retirement Plan (POO239-235-BE/014).  He has commented:

“In addition he suggested that the Company should make a single contribution into an Executive Retirement Plan based upon the Company’s profits.  He said that this would be tax efficient as the Company could reduce the amount of Corporation tax it would have to pay.  I agreed and a single contribution of £10,000 was made into policy number POO239-235-BE/013.  The following year Mr Collis returned and a further £20,000 contribution was made into this policy.  This was the last single contribution made into this policy due to a change in circumstances”.

Mr Jeffreys has said that he discovered only some time later that this policy was set up as a regular annual contribution.

“This was never my intention as I could not guarantee the amount of profit the company would make each year and could not therefore have committed myself to a regular amount.  This was made clear to Mr Collis and as I had already started a regular premium contract I can see no reason why I would start another regular premium contract...Mr Collis completed the application form and I signed in good faith believing that I was paying a single contribution.”

4 The proposal form signed by Mr Jeffreys refers to regular yearly contributions of £10,000 with a “level” investment contribution and the contribution protection benefit “indexed”.  The investment was 100% in the managed fund.  A Schedule issued by the Scheme Manager on 23 December 1986 states that “regular contributions are payable annually”.  A Unit Statement dated 31 January 2001 details the two “regular contributions”.  The Scheme Manager has said that Mr Jeffreys would have received annual renewal notices in respect of both plans which would have shown the nature of the contracts.  The schedules do make the nature of the contributions clear.

5 Mr Jeffreys complained to the Scheme Manager in early 2001 and was advised of the internal dispute resolution procedure (IDRP).  His complaint was rejected on 9 April 2001.  In its determination the Scheme Manager reported that Mr Collis had said that the annual plans were set up in order for contributions to be paid at the company year-end, to reduce the liability for corporation tax.  “Mr Collis recalls that the Company only ever intended to make contributions on a regular basis”.  The Scheme Manager has also said that when the contracts were concluded Mr Jeffreys received “plan documents showing the plans to be annual”.  Her view was that considering the profit levels of Designers Guild Limited at the time the payments were made, the level of contributions was affordable in line with rising profit at the time.

6 The Scheme Manager in commenting upon the complaint has said:

· the documentation clearly reflects that regular contributions were payable and expected.

· the client signed the application form.

· each year the Adviser is prompted to contact clients on our regular premium contracts.  The Adviser’s visits were therefore as a direct result of this plan being set up as a regular premium contract.  At the meetings it would be quite proper for the level of premium to be discussed.

· there is no evidence to suggest that the higher level of commission on regular premium policies was the reason for recommending one in this case.

· there is nothing to suggest that the payments were intended to be anything other than regular.

· for the years leading up to the setting up of Mr Jeffreys's pension plans the company had been enjoying profits each year and as far as we are aware, there was no reason to expect this would not continue as profit levels were rising at the time.

· if contributions continue for the life of the contract, the client benefits considerably from paying regular contributions as opposed to the same contributions paid as a single premium.

· whilst only two contributions were received the client states this was “due to a change in circumstances”.  With the benefit of hindsight the client would have been better off with single contributions.

7 Mr Jeffreys now wishes to transfer his fund into a SIPP and has been offered (1 February 2002) in respect of policy POO239-235-BE/013 a transfer value of £31,759.46 against a fund value of £63,265.87.  Mr Jeffreys's financial adviser maintains that the £30,000 penalty stems from the fact that the adviser wanted to take more commission from the annual policies than would have been payable in respect of a single premium policy.

8 The Scheme Manager tells me that the adviser earned over eight times as much in premium commission from setting up the plan as he did than would have been the case had the plan been set up on a single premium basis.  

9 The Scheme Manager also says that had the plan been set upon a single premium basis, it would have attracted accumulation units rather than capital units and that the early retirement penalty for transferring to a SIPP would be far lower.

10 I have seen no documentary evidence showing why that the adviser recommended an annual rather than a single premium contract or that the reasons for such a recommendation were explained to Mr Jeffrey.

CONCLUSIONS

11 The key issue is whether Mr Collis, acting for the Scheme Manager, gave effect to Mr Jeffreys's intentions in relation to policy POO239-235-BE/013.

12 Mr Jeffreys says he could not have committed the firm to an annual contribution of £10,000 and, in any event, having taken out one monthly regular premium policy, he would not have wanted a second regular premium policy.

13 The Scheme Manager maintains that the proposal form was clear; that Mr Jeffreys signed it, that he received renewal notices and unit statements which made clear the nature of the contract, and that given the profitability of the company in subsequent years the idea of an annual contract designed to save corporation tax was reasonable.

14 However, Mr Collis who advised Mr Jeffreys, was part of the Scheme Manager’s sales force and stood to earn a much greater commission from a regular annual contract than from a single premium contract.

15 The evidence leads me to the view that Mr Jeffreys was recommended an annual rather than a single premium contract and that the reasons for that recommendation were not explained to Mr Jeffreys.  I conclude that the sale of the contract was an example of mis-selling.  While the renewal letters and unit statements sent to him gave Mr Jeffreys every opportunity to realise that he had been sold an annual premium contract, the provision of such documentation does not make a bad sale good.  The Scheme Manager should offer Mr Jeffreys a return of premiums plus interest.

DIRECTIONS

16 I direct that within 28 days of the date of this determination the Scheme Manager shall offer Mr Jeffreys a return of his premiums paid in respect of policy POO239-235-BE/013 with interest backdated to the date of payment, interest to be calculated on a daily basis from the date of payment of each premium to the date of payment at the base rate for the time being quoted by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

21 July 2003

- 5 -


