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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
W T Fairbank

Scheme
:
National Westminster Bank Pension Fund

Employer
:
National Westminster Bank Plc

Trustee
:
NatWest Pension Trustees Limited

Administrator
:
NatWest Staff Pension Services Pensions

MATTERS FOR DETERMINATION

1. Mr Fairbank claims that the employer, trustee and administrator of the Scheme (the Respondents) have directly discriminated against him in terms of the amount of pension he has received following his wife’s death.

2. He further claims that the Respondents failed to communicate adequately the changes in the Scheme to alert his wife to the pension provision available for widowers.

3. In addition he claims that the terms of the Internal Dispute Resolution Procedure (IDR) prevented him from pursuing a claim to an Employment Tribunal and was flawed as he was not allowed personal attendance or representation at the hearing.  He therefore says he was denied a fair trial.

4. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

5. Since these matters arose, the Scheme’s name has changed.  It is now the Royal Bank of Scotland Group Pension Fund.  The names of the employer and administrator have also changed.  However, for the sake of convenience the previous terminology is adopted in this Determination.

6. The Scheme is a non-contributory final salary scheme.  However, until 1998 death benefits for member’s spouses were provided under a separate Widows’ and Orphans’ Fund (the Widows’ Fund).  

7. Up until 1970 female employees of the National Westminster Bank (the Bank) could not contribute to the Widows’ Fund.  From 1 January 1970 the Widows’ Fund was offered to female employees but benefits were restricted to the provision of a pension on the death of the female member to a widowed mother and a dependent’s pension for any children.  There was no provision, at this time, for a pension to be paid to a widower.

8. From 1 January 1980 female employees were given the opportunity of full access to the Widows’ Fund.  From that date benefits were extended to include a pension for a surviving spouse or widowed mother and children.  Existing female employees were able to join the Widows’ Fund at any time from this date until 31 January 1982.

9. The change was announced to employees by a circular dated 30 January 1980.  This stated (so far as is material to this complaint):

"VOLUNTARY MEMBERSHIP FOR WOMEN
Following discussions with the Staff Bodies, the Bank has decided to allow female members of the National Westminster Bank Staff to join the National Westminster Bank Widows' and Orphans' Fund (or the National Westminster Bank (Overseas Staff) Widows' and Orphans' Fund where applicable) with effect from 1 January 1980 to acquire benefits for widowers.

The basis on which such membership will be permitted is set out in the attached Appendix

Appendix

1. Membership under the arrangements set out below is available with effect from 1 January 1980 to female staff who are members of the (Scheme)…

2. The benefits available from the Widows' and Orphans' Fund on a female member's death, whether in retirement or in service, will be the same as those currently provided for widows by male contributors to the Fund, except as regards the limitation in the length of service to be used in the calculations (see 7.  below).

The service to be counted in the calculation of benefits from the Widows' and Orphans' Fund will exclude actual service not covered by contributions…

3. Entry is voluntary.

4. The decision to join must be made, regardless of marital status, on completion of three years' service, or, in the case of Staff entering the Bank before age 18, on attaining age 21.  Once the decision has been made whether or not to become a member of the Widows' and Orphans' Fund no opportunity will be given to reverse that decision at a later date.

5. Staff who were in the Bank as at 1 January 1980 will be allowed three years up to 31 December 1982 in which to make their decision….

6. The rates of contribution are the same as for male members of the Widows' and Orphans' Fund…contributions will be refundable to members at retirement if they are widows or spinsters at that time.

7. In the case of retirement, or resignation with preserved pension benefits, only service covered by contributions will be applied in calculating benefits available from the Widows' and Orphans' Fund…

8. If members of Staff who join the Widows' and Orphans' Fund wish to pay additional contributions in respect of all or part of their pensionable service prior to the date of their joining the Fund in order to provide larger benefits for widowers, they may do so…

A Circular will be issued in December each year reminding female members of Staff of their opportunity to join the Widows' and Orphans' Fund on attaining the specified age or service qualifications.  No other reminder will be issued…"

10. In 1988 the Widows’ Fund became non-contributory and available to all staff as of right.  Those female Scheme members who had not voluntarily joined the Widows' Fund when able to before this date automatically became members at this date unless they opted not to.  The change was announced to members by circular which also advised that if you were joining as of this date, only your service from this date onwards would count towards the spousal pension on death.

MATERIAL FACTS

11. The Applicant is the widower of Mrs Gwyneth Fairbank.  His entitlement to benefits from the Scheme arises by virtue of Mrs Fairbank’s membership.

12. Mrs Fairbank started work with the Bank in 1963.  On commencing employment she joined the Scheme but she was unable to join the Widows’ Fund due to the rules at that time.  However, Mrs Fairbank joined the Widows’ Fund on 1 April 1988 when it became non-contributory.

13. Mrs Fairbank left employment with the Bank on 31 May 1993 under a “40 plus years” package.  Her pension commenced from her 50th birthday on 15 December 1996.  Mrs Fairbank died on 19 April 2000.

14. On 26 May 2000, Mr Fairbank was advised of his annuity entitlement.  This was based on his wife’s service under the Widows’ Fund from 1 April 1988 to 31 May 1993.  This amounted to roughly a tenth of his wife’s pension, which did not accord with his expectation of receiving half the amount his wife had received.  Mrs Fairbank’s pension had been in the region of £9,900 per annum whereas Mr Fairbank had been advised that his widower’s pension would be in the region of £990 per annum.

15. On 12 July 2000 Mr Fairbank commenced IDR.  He claimed that his pension should be based on all his wife’s service, not just that from 1988.  The stage 1 decision of 7 August 2000 rejected Mr Fairbank’s claim.  The reasons given were that under the rules women could not participate until 1 January 1980 but that at that date they could pay additional contributions to backdate membership but that Mrs Fairbank had chosen not to become a member until 1988 and therefore the pension which he was receiving was that to which he was entitled.

16. Mr Fairbank appealed against that decision by letter dated 21 August 2000 and in doing so sought to have an oral hearing at which he wished his sister (who represents him now) to appear for him.  He raised the following issues:

16.1. That it was unfair to seek contributions from his wife in 1980 as she was unmarried and that an option to backdate from the date of the marriage should have been available if desired;

16.2. That Article 119 (now 141) of the Treaty of Rome imported a duty to address inequality which was not occurring as he was receiving less than a widow would in his situation;

16.3. That communicating changes to the Scheme by way of circulars was inadequate communication and that individual consultation was more appropriate where such important changes were made;

16.4. That the Bank’s culture made joining the Widows' Fund a difficult and potentially dangerous (career wise) option.  In this respect he cited the requirement to have the Bank’s permission to marry, that women were encouraged to leave on marriage and sometimes a woman’s status was changed (i.e.  from permanent to temporary).

17. The trustees declined Mr Fairbank’s request for an oral hearing of his appeal as in their view they felt the matter could be dealt with on paper.  However, they gave him a further opportunity to put written representations to them.

18. By letter dated 8 November 2000 the trustees rejected Mr Fairbank's appeal.  The trustees stated that they had taken legal advice.  They said they had been advised to look at the issue of discrimination from the point of view of the member not the recipient as Mr Fairbank’s claim was derivative of his wife’s rights under the Widows' Fund and could therefore only be considered in the context of an infringement of her rights to equal treatment.

19. The trustees admitted that the rules were discriminatory prior to 1 January 1980 but said that when the Widows' Fund was opened up to women allowing them to backdate, that remedied the discrimination.  They said that the 2% contribution rate that applied to women was the same as that that applied to men and that the offer to join and backdate was open for 3 years.  Ultimately, therefore they say it was Mrs Fairbank’s choice not to join and the fact that she was unmarried was irrelevant as, had she not married, the contributions would have been refunded.

20. With respect to communication of the changes the respondents stated that it was reasonable to assume that Mrs Fairbank would have known about the changes as during the period in question (1980-1982) a total of 4 circulars were sent out to all female members of staff.  Furthermore the changes were incorporated into the staff directory during this period and that this was widely available.  The trustees did not address the issue of the Bank’s culture as they considered that this was beyond the remit of the IDR process which they said was designed to address the shortcomings of the administration of pension schemes and this was not such an issue.

MR FAIRBANK’S SUBMISSIONS

21. Mr Fairbank says that the Scheme has not addressed discrimination, which it is obliged to do under Article 141 of the Treaty of Rome, as he is receiving less than a female annuitant would and is therefore being discriminated against.

22. He believes unlimited backdating is now the current position and refers to Preston v Wolverhampton Healthcare NHS Trust (2000) IRLR ECJ and that the absolute minimum backdating should be to 1976 as per the recent HSBC/House of Lords pension case.  

23. He believes that Article 141 may be relied on by an employee’s dependent and against the trustees of any occupational pension scheme (Coloroll Pension Trustees Limited v.  Russell (1994) IRLR 586 ECJ).  The trustees are required to pay benefits within the meaning of Article 141 and are bound in so doing to do everything within the scope of their powers to ensure compliance with the principle of equal treatment.  Trustees and employers cannot rely on the rules of their pension scheme or those contained in the trust deed in order to evade their obligations under Article 141 to ensure equal treatment in the matter of pay.

24. Mr Fairbank says that it is grossly unfair that the opportunity to join the Widows' Fund was only available in 1980-1982, it should have been available at other times for example in 1988 or on marriage.  In any event it is wholly inappropriate to advise such a change by way of a general circular.  The Bank cannot guarantee anyone was missed, indeed one employee working for the Bank of similar age to his wife is in the same situation, which suggests that the Bank’s communication of these changes was unsatisfactory.  In any event he expected to receive 50% of his wife's pension and had no reason to believe he would receive less.

25. He says that although the Bank issued 4 circulars, only one highlighted the changes.  The reminders (appearing on the reverse of general circulars) did not highlight the importance of the issue to female members or explain matters properly and were not high profile enough for such an important issue.  Support for this view comes from Mr Fairbank's representative who states that she worked for a similar financial organisation who communicated these changes in 1978 and did so in a far better fashion and soon after the Sex Discrimination Act.

26. Finally he claims that IDR was contrary to Article 6.  His pension is an important matter, impacting directly on his finances and in such an important case he should not have been barred from presenting his application in person.  Had he gone to an employment tribunal or court he would have had this opportunity.  However, as he appealed internally the rules of the IDR prevented him from going to an employment tribunal and that this, in effect, took away his rights to do so and was unfair.  It reduced his options as after the internal appeal route he was out of time to present his case to the employment tribunal.

RESPONDENTS' SUBMISSIONS
Discrimination:

27. Mrs Fairbank’s personal representatives, not the applicant, should properly bring a claim for denial of access of the Widows’ Fund or equalisation of benefits in the Widows’ Fund (however they do not rely on this point at this stage but reserve their position to rely on it at a later stage).

28. Mrs Fairbank had the opportunity to join the Widows Fund and was notified by 4 circulars (dated 22.12.80, 8.6.81, 16.12.81 and 23.11.82) and had reasonable opportunity to make her decision whether or not to join (from 1980 to end of 1982).

29. The applicant is barred from relying on Article 141 of the Treaty of Rome (formerly Article 119) on the basis that the benefits claimed relate to his late wife’s pensionable service completed before 17 May 1990.  In this respect they rely on the decision of the European Court of Justice (ECJ) in Barber v Guardian Royal Exchange (case 262/88 [1990] ECR I-1889) which held that a pension paid under a contracted-out occupational pension scheme fell within Article 141 on the basis that a pension constitutes deferred pay, but that the ruling was non-retrospective and therefore pension benefits in respect of periods of employment before 17 May 1990 are not covered by Article 141.

30. That Protocol No 2 of the Maastricht Treaty (the Barber Protocol) reinforced the above decision and declared that pension benefits from occupational schemes are not to be considered as pay for the purpose of Article 141 if attributable to periods of employment before 17 May 1990 except where proceedings had already begun.

31. As such the spouse’s pension which would be payable to a female comparator of the applicant would not differ from the applicant’s actual entitlement since, pursuant to the Barber Protocol, a comparator's pay is deemed to exclude whatever amount is attributable to her pre-17 May 1990 service.

32. Even if the above is not accepted no claim can lie earlier than 8 April 1976 being the date on which the ECJ determined that Article 141 had direct effect.

33. If I conclude that the spouse’s pension is payable to Mr Fairbank further to the cases of Fisscher v Voorhuis Hengelo BV [1994] ECR I-4583 and Vroege v NCIV Instituut [1994] ECR I-4541, Mr Fairbank must make pay backdated contributions first as he cannot be put into a better position than he would have been in had discrimination not occurred (a fact which Mr Fairbank accepts).

34. To the extent that the applicant says that they ought to have allowed female employees to backdate membership of the Widows’ Fund when it became non-contributory and open to all female employees as of right on 1 April 1988, this is misconceived for two reasons.  To the extent that the respondents were obliged to take steps to eliminate unequal treatment between male and female employees they had already taken all reasonable steps to do so by offering membership in 1980, open for 2 years to all existing female employees on the same terms as male employees with the opportunity to backdate membership.  That in doing so, they did everything that could reasonably be expected of them to remedy unequal treatment. Further given measures taken in 1980 it was entirely reasonable for them in 1988 not to permit new joiners of the Widows’ Fund to purchase backdated benefits.  The financial cost to the Bank would have been significant.

Communication:

35. Circulars are an acceptable means of communication.  The information was not communicated by way of a single general circular, as the applicant contends, but in fact by four separate circulars.  The Bank's practice at the time in question was for a circular to be given to each Scheme member of a working group and the signature of each such employee to be placed at the bottom of the form to confirm that it had been read.  In addition employees were ‘chased’ to ensure that everyone had seen the circular.  They do not have the circulars seen by Mrs Fairbank to hand and imagine that they are extremely unlikely to still survive but are searching for them.

36. The applicant’s contention that individual should have been advised directly is unworkable in practice given the size of the Scheme.  At 31 March 2001 the Scheme comprised 48,395 active members, 67,043 deferred members and 35,373 pensioners.

37. That in view of the administration burden on the Scheme, it is not for the respondents to show that everyone who should have seen the circular did in fact do so, but rather it is for the Applicant to show that the information was not available.  

38. The 1980 circular states: “once the decision has been made whether or not to become a member of the Widows’ and Orphans’ Fund no opportunity will be given to reverse that decision at a later date”.  As such it is said that her subsequent marriage is irrelevant, as she must have known that she may never have the opportunity to reverse her decision, whatever her future personal circumstances.  Furthermore the reminders sent by circular were sufficiently clear.

IDR:

39. There is no infringement of Mr Fairbank’s human rights.  Section 6(1) of the Human Rights Act 1998 states that “it is unlawful for a public authority to act in a way which is incompatible with a convention right”.  The Human Rights Act 1998 applies to a public authority.  A public authority is defined in that Act to include a court or tribunal and any person whose functions are functions of a public nature.  The Benefits Committee of a private pension scheme established to consider members’ claims and adjudicate on complaints clearly does not fall within the definition of a public authority and therefore is outside the remit of the Human Rights Act 1998.  In any event if an applicant whose appeal under IDR has been refused remains dissatisfied, he is free to apply to the Ombudsman and thereafter to the court on a point of law.  To their knowledge there is a consensus that these safeguards are adequate to ensure that no breaches of human rights arise.

40. In any event the Occupational Pension Scheme (Internal Dispute Resolution Procedure) Regulations 1996 and the relevant parts of the Pensions Act 1995 (which contains the requirement for schemes to have an IDR mechanism) do not require an oral hearing to be held or the right to be present or represented at any determination.  This was recognised in the case of Mr G Marsden (J00634) decided by my predecessor on 16 October 2000.  

41. They do not understand the applicant’s allegation that he has lost his right to apply to the employment tribunal.  They have at no point barred him from applying to an employment tribunal or the court.  If he chose not to initiate proceedings in a tribunal or court, this was a matter for him.  

CONCLUSIONS

42. It has been suggested by the respondents, although the point is not currently pursued, that Mr Fairbank may not have locus to bring this complaint, instead it should be brought by Mrs Fairbank's personal representatives.  I am not quite sure the relevance of this or who in fact is the personal representative.  My view is that Mr Fairbank has a right, as an actual beneficiary (as defined by the legislation establishing this office), to claim that there has been maladministration or a breach of law by the respondents.  The fact that this discrimination may not have been in relation to him does not really assist the analysis for the purposes of my jurisdiction, nonetheless given my findings below there is no necessity to seek to determine the locus of the applicant to bring this complaint.

43. I will now deal with each of Mr Fairbank's claims in turn:

Discrimination

44. Mr Fairbank claims he is being directly discriminated against as he is receiving less than a widow in the same situation.  The respondents accept the Scheme was discriminatory up until 1980 to female members but say it is this discrimination we should focus on as Mr Fairbank's rights are derivative of his wife’s under the Scheme.  I agree that this is the correct approach and I have considered this complaint in that context.  In challenge of this view it is said by Mr Fairbank's representative that this should be 'followed through' to the beneficiaries of the fund to see that they are not disadvantaged by the discrimination.  I do not disagree with this.  Although I accept that Mr Fairbank's rights are derivative of his wife's rights under the scheme, such a finding does not, of itself, preclude a finding that he is being discriminated against.  As I explain below I do not uphold this complaint but for different reasons.

45. The 1986 Equal Treatment Directive provided for the principle of equal treatment to be applied to occupational social security schemes.  However an exclusion in that directive appeared to indicate that pay in Article 141 did not include pensions.  However, the decision of the ECJ in Barber v Guardian Royal Exchange Assurance Group 1990 2 All ER 660 confirmed that Article 141 applied to a pension as this constituted deferred pay, but that a person could not "claim entitlement to a pension with effect from a date prior to that of this Judgment" (being 17 May 1990).

46. However since then a number of cases have followed separating the concept of equal benefits from that of equal access to a pension scheme.  The time limit in the Barber case referred to above relates to the equalisation of benefits.  

47. However, if the issue is access to a pension scheme the cases of Fisscher v Voorhuis Hengelo BV [1994] ECR I-4583 and Vroege v NCIV Instituut [1994] ECR I-4541 confirmed that the right to join an occupational pension scheme fell within the scope of Article 141 and that the temporal limitation set down in Barber did not apply to the right to join an occupational pension scheme.  As such in cases of the right to join a pension scheme it found that Article 141 could be relied upon retrospectively to claim equal treatment as from 8 April 1976.  This was confirmed in the Preston case referred to above.  The ECJ stated that "the object of a [claim for membership of a pension scheme] is not to obtain, with retrospective effect, arrears of benefits under the ..  scheme but is to secure recognition of the right to retroactive membership of that scheme for the purpose of evaluating the benefits to be paid in the future".  However in this case the ECJ also observed that backdated membership would be subject to the payment of all compulsory contributions in relation to that period of membership.  

48. It seems to me to be more a question of access to the scheme than benefits as is suggested by the Respondents.  The Widows' Fund denied female members access up until 1980 and was a Fund separate to the main Scheme.  However, this is not a point I need to determine as the admittedly discriminatory aspects of the Scheme were remedied in 1980 when the Widows' Fund was opened to women members including Mrs Fairbank.  She had the opportunity to have membership for all her service, subject to paying backdated contributions.  As such it was within the control of Mrs Fairbank to secure her husband the benefit he now seeks and it was her failure to do so that results in the lesser pension now being applied and not any discriminatory action of the respondents or the discriminatory nature of the Scheme.

Communication:

49. Mr Fairbank nonetheless asserts that the respondents failed to adequately inform his wife of these changes and that his wife was unaware of them.  

50. I have set out the terms of the initial circular notifying the changes at paragraph 9 above.  It is clear from this circular that it is directed at female members only.  Furthermore, the changes in my view are clearly and adequately explained.  This circular stands alone; i.e.  it only deals with the changes and nothing else.  I note what is said about the other circulars but these were supplementary and therefore it was not necessary to make them so transparent as the first and I do not consider that the Bank should be criticised for this.  The other circulars are short and the fact that this issue appears on the second page is not in my view relevant.  The circulars are headed "various personnel matters" and I consider it is reasonable for the Respondents to assume that staff should read these as they are of importance to them.  Members must bear some responsibility.

51. I note Mr Fairbank's representative has personal experience of being told of these changes and feels that this was communicated better by her employer at that time.  This may be the case, however, the fact that there may have been a better way of communicating the changes does not itself automatically lead to a view that the way the Respondents' communicated the Scheme changes was maladministration.  Each case must be viewed on its own merits.  In my opinion the Respondents took all reasonable steps to end the discriminatory aspects of the scheme and to bring these to the attention of the affected members.  In reaching this conclusion I have had regard to the size of the affected membership and the burden of individual notification, the clarity of the initial notification and the Bank's system for requiring members to sign to say they had read the circular.  No doubt had meetings been held it would be felt this is inadequate, as it is possible not everyone would attend them.  Given the size of the membership and work force I consider that the issuing of circulars was a reasonable way to notify the change and that the reminders were sufficient.

IDR:

52. I accept that there is no infringement of Mr Fairbank's human rights as the Scheme is not a public authority.

53. Even if it were (or became) Mr Fairbank's case that either:

· I, as a 'public authority', must apply the provisions of Article 6(1) to the Scheme even though it is not one, or

· I, as a 'public authority', have denied him the right to a fair trial by not giving him or his representative the opportunity to address me at a hearing;

I would not uphold the complaint.  My reasons for this follow.

54. It is now well established that in considering whether there has been a breach of Article 6(1), one must look to the decision making process as a whole and in the context of the nature of the dispute, the actual decision taken and the availability for review of that decision (Zumtobal v. Austria 1993 17 EHRR 116). This means that defects of an initial decision making body may be cured by a review by a subsequent body.

55. Where a tribunal’s decision is likely to depend to a substantial extent on disputed questions of primary fact, Judicial Review will provide too narrow a scope for review to be considered a full jurisdiction.

56. But there is no such factual dispute in this case.  It concerns primarily discriminatory scheme rules and a question over what amounts to adequate communication.  These are discrete issues; one a point of law and the other mixed fact and law. Accordingly I consider that either Judicial Review or an appeal of my decision on a point of law would be sufficient to ensure compliance with Article 6(1) if my review alone was found not to be compliant with Article 6(1).  However, the fact that an oral hearing has not been held in this case does not in my view make this determination non-compliant with Article 6(1). In the case of Allan Jacobsson v Sweden (No 2) 19 February 1998 (unreported), the European Court of Human Rights found no violation of Article 6(1) in the absence of an oral hearing, where there was no issue of fact or law which required it.  In my view that finding would apply equally to this case as there is no necessity for a hearing to determine this issue.  

57. Mr Fairbank has had a full opportunity to put his comments in writing and there had been no breach of natural justice.  The Occupational Pension Schemes (Internal Dispute Resolution Procedure) Regulations 1996 and the relevant parts of the Pensions Act 1995 do not require an oral hearing or the right to be present or represented at a hearing.  Accordingly there has been no breach of the regulations.  

58. I also dismiss Mr Fairbank's complaint that he has been denied the right to go to an employment tribunal due to having to pursue the internal appeals route.  It was up to Mr Fairbank to choose how to pursue a remedy.  All that the internal appeal rules did was set out the circumstances in which they could consider such an appeal.  In doing so this reflected regulation 9 of the Occupational Pension Schemes (Internal Dispute Resolution Procedure) Regulations 1996.  This states that the statutory requirement on schemes to hold IDR does not does not apply where a disagreement has already begun in a court or tribunal (or indeed by myself).  This is quite a common provision.  Indeed the legislation establishing my Office provides that I shall not investigate a matter where proceedings have already begun in any court or tribunal.  The purpose of such a provision is to prevent two different forums providing differing remedies and duplication of effort.  In any event it was a matter of choice as to which forum Mr Fairbank proceeded in.  By going through IDR he was not denied the opportunity to further progress his dispute.  He could still refer the matter to myself or to an Employment Tribunal (though he might have been outside the tribunal’s time limits by the time IDR was complete – but as I have said, that decision was for him).  He can still appeal my decision on a point of law if he disagrees with my findings.  Accordingly even if the respondents had acted wrongly in this respect (which in any event I do not find) there is no loss as it was still open to Mr Fairbank to pursue a remedy in another forum and he has had adequate opportunity to air his grievance.  

59. I am unable to determine any of the matters which Mr Fairbank has brought to me in his favour.
DAVID LAVERICK

Pensions Ombudsman

22 July 2003
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