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DETERMINATION BY THE PENSIONS OMBUDSMAN

PENSION SCHEMES ACT 1993, PART X

Complainant
:
Mr G Taylor

Scheme
:
Britannic Group Pension Scheme

Trustees
:
Trustees of the Britannic Group Pension Scheme

THE COMPLAINT (dated 21 January 2002)

1.
Mr Taylor complains of maladministration because the Trustees failed to award him ill health retirement.  Mr Taylor alleges that the maladministration has caused him injustice, in particular, financial loss and distress.

MATERIAL FACTS
The Rules of the Scheme
2.
An incapacity pension is available to a member under the age of 57, in the following circumstances:

"55.2
If the Trustees are satisfied that the Member, as a result of Incapacity which is likely to be permanent, is incapable of taking up any form of employment the pension will be calculated under Rule 54 {normal retirement pension} … [taking into account his prospective Pensionable Service]

55.3
If the Trustees are satisfied that as a result of Incapacity which is likely to be permanent, the Member is incapable of carrying out his normal employment the pension will be calculated under Rule 54 [without taking into account any prospective Pensionable Service]"

3.
"Incapacity" is defined as:

"… injury or physical or mental ill-health which is serious enough in the opinion of the Trustees to prevent an individual from following his normal employment."

4.
In respect of determining an application for ill health retirement, Rule 2 provides:

"2.4
Subject to the performance of their duties and [regulatory requirements], the Trustees in making any decision or in giving or withholding their agreement or consent or in exercising or not exercising any power in relation to the Scheme shall do so at their absolute and uncontrolled discretion.

2.5
The decision of the Trustees shall be final on all questions which are left to their determination or decision in relation to the Scheme and on all matters relating to the management and administration of the Scheme on which this deed and any other provisions of the Scheme are silent."

5.
The Rules do not provide for early access to deferred benefits in the event of incapacity.

Background
6.
Mr Taylor was a financial adviser employed with Britannic Assurance plc (Britannic) from 1997 until he was made redundant in October 2001.

7.
In about February 1999, Mr Taylor had the middle finger on his left hand amputated. He states that, as a result of the disability caused by the amputation, he had a "massive stress/panic/angina attack" in about January or February 2000 when he had to use a laptop in a "live" situation, without proper training. He has not worked since.

8.
On 18 July 2000, Mr Taylor applied to the Scheme for early access to his pension on ill health grounds. He stated that:

"My G.P.  has advised me that I will be requiring a heart bypass and this could take months or years before treatment is received, and that a high stress environment would not be suitable on completion of the operation."

9.
The letter was acknowledged on 14 August 2000 by Britannic's Pensions Liaison Officer, who advised Mr Taylor that, for the Trustees to consider the application, they would need to obtain a report from his GP, a report from an appropriate specialist and the views of the company doctor at MIS (Pensions Division) (MIS). ( MIS provides medical resources to Britannic on an outsourced basis). Mr Taylor was advised that MIS would be responsible for collating the medical information.

10.
On 4 September 2000, Mr Taylor wrote to the Trustees stating that his current medical problems had been greatly affected by the amputation of his finger. He said that "[t]he stress and anxiety this caused in using the new laptops I think had a direct relation to my heart problems."

11.
On 5 September 2000, Dr Martin Howell of MIS forwarded to Britannic medical correspondence he had received from Mr Taylor's GP, Dr Gweneth Herd. This included a report to MIS from Dr Herd dated 29 October 2000, in which she explained that Mr Taylor was "currently suffering from possible ischaemic heart disease and acute anxiety state, one which compounds the other." Dr Herd explained the diagnostic process Mr Taylor had undergone and noted he had been referred for an angiography. Dr Herd also commented that the situation was extremely stressful for Mr Taylor, who was undergoing anxiety management counselling. Dr Herd concluded by stating that:

"Certainly I cannot see him being fit for work in the short term. I would hope that his disability will not be permanent longterm but he has a long way to go before this would be the case.  …

12.
Dr Howell's covering letter noted that, if the angiography showed an operable disease, then coronary artery bypass surgery was an option. Dr Howell explained that it was usual for those who undergo such surgery to return to their usual occupations following the recovery period. Dr Howell expressed the opinion that it was too soon to predict the outcome of any treatment and to assess whether Mr Taylor would be able to return to his usual occupation. Accordingly, Dr Howell suggested that Mr Taylor's application be reviewed in six months.

13.
On 29 November 2000, Dr Chris Ashby of MIS, wrote to Britannic with his views on Mr Taylor's disability. He confirmed that Mr Taylor was currently incapable of work but, with the possibility of successful surgery, his incapacity could not be considered permanent at that point.  

14.
On 11 December 2000, Dr Ashby forwarded further medical correspondence to Britannic, which included the following:

14.1.
A letter to Dr Joe MacCarthy, Consultant Occupational Health Physician with MIS, from Dr Herd dated 25 May 2000. Dr Herd noted that she had suggested to Mr Taylor that he may need to make some major lifestyle changes and "certainly should avoid stressful situations at the moment." Dr Herd concluded with her opinion that:

"Certainly just now he should avoid over-exertion and working under pressure, but I hope that he will recover and be able to return to full time employment in the future. It is perhaps early days to say when this will be."

14.2.
A letter to MIS from Mr R F Willey, Consultant Physician, dated 8 November 2000 in which he concluded that:

"At this stage it is impossible to tell whether his disability will be temporary or permanent and depends on whether he is accepted for coronary artery surgery and then whether he has successful surgery. It will only be post-operatively that one could predict whether his disability will be alleviated. Certainly with medical [as opposed to surgical] treatment it looks as though his disability would be permanent."

14.3.
A letter to MIS from Dr R G Jackson, an occupational health doctor, dated 23 November 2000 in which he offers opinions on the three aspects of Mr Taylor's disability. Dr Jackson believes that Mr Taylor would be able to overcome this disability caused by his missing finger with the assistance of appropriate training at an appropriate pace. He also noted that modifications to the software to allow the use of macros and function keys should assist Mr Taylor.

14.4
With regards to Mr Taylor's ischaemic heart disease, Dr Jackson stated that "Whilst it is clearly impossible to predict the outcome of his cardiac by-pass, it is nevertheless reasonable to presume that, if this is successful, he will be able to return to his current occupation." Dr Jackson referred to a timescale of up to two years until the operation, with a convalescent period of about 13 weeks.

14.5.
With regards to Mr Taylor's chronic anxiety, Dr Jackson stated if the above two conditions are satisfactorily resolved, then the two major stressors will have been removed. Dr Jackson's opinion was that Mr Taylor's anxiety symptoms were not of a permanent nature and he concluded that "therefore he has three inter-related conditions none of which will necessarily prevent him from returning to normal duties." However, Dr Jackson did note the possibility of unsuccessful treatment for Mr Taylor's heart disease and the consequent possibility that Mr Taylor could be substantially and permanently prevented from returning to his occupation.

15.
On 19 January 2001, Mr Taylor was advised that his application for ill health retirement had been considered by the Trustees but had been declined. Mr Taylor was provided with information relating to the Scheme's Internal Dispute Resolution (IDR) procedure, should he wish to appeal against the decision.

16.
Mr Taylor invoked stage 1 of the IDR in February 2001 arguing that his GP had advised him he will not be fit to return to work; that, having been out of work for so long, he would have to be retrained and would not be able to withstand the exam pressures; that having to use the laptop induced severe angina attacks; and that the amputation and subsequent diagnosis of angina had left him mentally shattered, for which he was receiving counselling and medication. Mr Taylor attached a letter from Dr Herd in support of his appeal, in which Dr Herd noted that, although Mr Taylor may be able to do some sort of work, she would advise him to avoid any high pressure occupation and that, in her opinion, Mr Taylor "certainly will not be fit to resume his current work …"

17.
In respect of Mr Taylor's submissions for his stage 1 appeal, Dr Howell provided the following opinion to Britannic:

"… retraining is generally regarded to be a normal part of rehabilitation into work following a prolonged period of sickness absence and can be undertaken safely where the specialist treatment of coronary artery disease has been successful and the consultant is confident concerning the employee's ability to cope with their usual occupation.

Where the outcome of surgery has been satisfactory, it is unlikely that the use of a laptop computer would result in angina. It would be fair to assume that the appropriate training would be provided by an employer and that the presence of a single-finger amputation would be taken into account.

Anxiety that does not respond to medication and counselling would usually require specialist assessment and management … Until the therapeutic options available at a psychiatric unit have been given a reasonable trial without success, it would be premature to conclude that psychological symptoms would be likely to result in permanent incapacity for work."

Dr Howell suggested it would be appropriate to obtain a formal report from Mr J Au, Mr Taylor's consultant cardiothoracic surgeon. This was agreed by Britannic and Mr Taylor was advised this was the intended course of action on 12 April 2001.

18.
On 30 April 2001, Mr Au prepared a report for MIS in which he confirmed that Mr Taylor was on his waiting list for coronary artery surgery. In respect of the prognosis, Mr Au stated that:

"Successful coronary artery bypass surgery would resolve Mr Taylor's symptoms and restore his exercise tolerance to normal. The chances of a successful operation is very high, around 90-95%, but not 100% guaranteed. In my opinion therefore his disability is likely to be temporary."

In his letter of 11 May 2001, with which Mr Au's report was forwarded to Britannic, Dr Ashby stated that "Permanence of incapacity cannot be determined on current evidence."

19.
On 6 June 2001, Mr Taylor was advised that his appeal had been unsuccessful. On 14 June 2001, Mr Taylor invoked stage 2 of the IDR procedure - a review by the Trustees. Mr Taylor argued that the Trustees had failed to consider Dr Herd's letter of 25 January 2001 in which she stated that Mr Taylor would not be able to return to his current duties. Mr Taylor suggested that Dr Herd had a more holistic view of his condition than Mr Au and, therefore, was more qualified to comment.

20.
Mr Taylor underwent quadruple coronary artery bypass surgery on 5 July 2001. On 24 August 2001, Mr Au wrote to MIS advising that he had reviewed Mr Taylor on 13 August 2001 and he had made a reasonable recovery from the operation. Mr Au stated that:

"From a physical point of view therefore I do not think that there is any reason why Mr Taylor should not return to his normal employment as a financial adviser. On average, most people return to work at around 3 months following surgery. Mr Taylor did, however, indicate to me that he found his previous occupation psychologically very stressful, and it is possible that he may not wish to or feel able to return to his previous employment."

21.
On 19 October 2001, Mr Taylor was advised that the Trustees had considered his second appeal, but that it was unsuccessful.

22.
Mr Taylor then made a complaint to my office.  Mr Taylor stated that he believed the Trustees based their refusal of his application on evidence from Mr Au who, although advising there was no physical reason why Mr Taylor should not return to work, would not comment on what effect stress would have on his health. In support of his complaint, Mr Taylor has provided a further report from Dr Herd, dated 31 January 2002, in which she states that:

"I think I can categorically say that he is not fit to consider any sort of high pressure job in the future and there is no modification of his previous employment that would be suitable for him."

CONCLUSIONS

23.
Under Rule 55, the Trustees have to be satisfied that Mr Taylor's incapacity meets the standard set down by the Rules.

24.
The definition of incapacity required the Trustees to form an opinion about Mr Taylor's medical conditions and its effect on his ability to follow his normal employment.

25.
The opinion formed by the Trustees was that none of Mr Taylor's conditions were such that he would be permanently unable to work in the capacity of a financial adviser. Mr Taylor has placed emphasis on the level of stress he believed he worked under and, supported by his GP, he says that he would not be able to return to his previous role, because of the effect of the stress on his health. However, the weight of the medical evidence, suggests that following successful heart surgery, much of Mr Taylor's cause for anxiety should be relieved.

26.
Dr Jackson stresses that the loss of a finger raises skills development and system adaptation issues.  But it does not support a conclusion that Mr Taylor met the definition of incapacity set out in the Rule.  The medical evidence on his heart condition was also encouraging.

27.
Mr Taylor has indicated that comments made by Dr Howell (see paragraph 17) have not been acted upon in any way.

28. The letter from Dr Herd provided to my office in support of Mr Taylor's complaint suggests he is incapacitated. However, this did not form part of the evidence considered by the Trustees in reaching their decision. As the Rules provide the Trustees' have complete discretion and that their decision is final, in the absence of that discretion having been exercised unreasonably, it is inappropriate for me to consider medical evidence obtained after the exhaustion of the IDR procedure.  My task is to review their decision and, unless the Review caused me to uphold the complaint and remit the matter to them for further consideration, I cannot direct them to take account of further evidence.

29. Mr Taylor has stated that he felt the maladministration in his case related largely to bias, neglect, inattention, perversity and arbitrariness, rather than to the merits of the decision. However, I consider that the Trustees did not act in the way he alleges.  In reaching their opinion, I am of the view the Trustees discharged their obligations under the Rules and exercised their judgement appropriately.

30. Mr Taylor deserves great sympathy having had a wretched time. Nevertheless, neither collectively nor singly did his conditions meet the criteria in the Scheme.  

31. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

6 September 2002
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