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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs A Hadley

Scheme
:
Local Government Pension Scheme

Employer and Manager
:
Orkney Islands Council (the Council)

THE COMPLAINT (dated 1 January 2002)

1. Mrs Hadley complains of maladministration by the Council in failing to pay her ill health pension lump sum on the date she was initially advised.  Prior to the lump sum being paid, Mrs Hadley moved to New Zealand.  Mrs Hadley alleges that the maladministration caused her injustice, in particular, financial loss as the exchange rates moved against her in the interim between the date the lump sum was due and the date it was actually paid.

MATERIAL FACTS
The Local Government Pension Scheme (Scotland) Regulations 1998 (the Regulations)

2. Ill health retirement is provided for by regulation 26:

“26.  - (1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant ….

(2) The pension and grant are payable immediately.”

3. The decision regarding ill health retirement is made in accordance with regulation 96(2), as follows:

“(2) Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him.”

4. The Regulations provide for interest to be paid on late payments as follows: 

“93.  - (1) Where all or part of a pension or lump sum payment due under these Regulations or the 1987 Regulations is not paid on the due date, the appropriate administering authority must pay interest on the unpaid amount to the person to whom it is payable-

(a) in the case of a pension from one year after the due date; and

(b) in any other case from one month after the due date.

(2) In the case of a pension the due date is one month after the amount becomes payable.

(3) In the case of a retirement grant, the due date is the date on which it becomes payable.”

Background
5. With effect from 15 March 2001, Mrs Hadley was granted ill health retirement from service with the Council.  Her pension lump sum was to be paid into a bank account with the Royal Bank of Scotland (RBS).  On 28 February 2001, a letter was sent to the RBS signed by the Director of Finance and Housing for the Council, stating:

“I refer to a recent telephone call from Mrs Hadley … and can confirm that a cheque for approximately £30,000.00 will be credited to account number … on 16 March 2001.”

6. Mrs Hadley’s pension lump sum was paid into her RBS account on 23 March 2001.  Mrs Hadley’s complaint relates to this delay in payment.

7. Mrs Hadley also explains that, when she left the Council’s employment, an issue arose about whether she was required to repay a loan advanced for the purchase of a vehicle.  Mrs Hadley had been initially advised the outstanding loan amount would be waived as part of her retirement package.

8. Mrs Hadley moved to New Zealand in 2001, prior to her pension being paid.  Mrs Hadley had left instructions with the RBS to transfer the £30,000 to an account with the National Bank of New Zealand (NBNZ) as soon as it was deposited into her RBS account.  The RBS has provided me with a confirmation receipt dated 23 March 2001, which states:

“WE CONFIRM HAVING ISSUED A PAYMENT ORDER BY SWIFT ACCORDING TO YOUR INSTRUCTIONS GIVEN TO KIRKWALL IN FAVOUR OF PJ & MRS AM HADLEY … IN ACCOUNT WITH NATIONAL BANK OF NEW ZEALAND …

AMOUNT:

NZ $*102,030.00* 

LESS CHARGES

RATE:


3.401 …

EQUIVALENT:
STG £*30,000.00*

COMMISSION:
STG £*40.00*

SETTLEMENT:
ON 26 MAR 01 WE SHALL DEBIT YOUR ACCOUNT IN POUNDS STERLING … WITH STG £*30,040.00*”

The payment was sent via the Bank of New Zealand (BNZ), Wellington, New Zealand.  The RBS has confirmed to me that the amount of £30,040 was debited from Mrs Hadley’s account on 26 March 2001.

9. Mrs Hadley has provided a bank account statement for her NBNZ account showing an amount of NZ $102,010.00 deposited by “FX” on 26 March 2001, being the transferred amount less a charge deducted by the BNZ.

10. According to the RBS, on 16 March 2001, GB £1 was worth NZ $3.5325.

11. As part of the documentation submitted to my office to substantiate her claim for financial loss, Mrs Hadley has provided me with a copy of a letter to the Chief Executive of the Council in which she set out the following:

“I calculate that I have suffered the total loss/costs of £1,440.59

£30,000 on 15th March was worth $105,975

£30,000 on 23rd March was worth $102,010

Loss $3965 @ 3.405 = £1,350.08.

Bank Charges for being overdrawn in March £31.50

Bank Charges for being overdrawn in April £16.37

Telephone calls to my Bank, Solicitor, Insurance Company and the Council up to the 10th May - $82.73 + £25.64.

Plus £17 additional Bank transfer changes (sic) which will be incurred.

Sub-totals - £1,350.08 - £31.50 - £16.37 - £25.64 - £17.00

Total
£1,440.59”

12. Mrs Hadley has provided me with copies of telephone records, exchange rates from the NBNZ and RBS and statements of overdraft interest from the RBS for the months of March and April 2001.

13. Mrs Hadley has also provided me with a further bank statement from a savings account with the NBNZ showing an interest payment of $60.27 earned on the balance of $100,000 for the period 28-30 March 2001.  The statement also showed withholding tax paid of $23.51.  The $100,000 was the majority of the funds which had been transferred from the RBS, with this proportion being further transferred to a savings account.  Mrs Hadley submits that:

“This interest amounted to … $30.135 per day.  Orkney delayed payment of my monies from the 16th and therefore the delay in it being in my account could be considered to be 12 days.

My calculations suggest that I incurred a loss of interest on these monies in New Zealand of 12 x $30.135, or $361.62 (£120.54).”

14. The Council provided me with the following explanation for the delay in paying the lump sum:

“The Director of Finance and Housing is responsible for ensuring the proper and appropriate operation of the Council’s pension and in this instance required to satisfy himself in respect of a number of matters relating to Mrs Hadley’s qualification for retirement on ground of ill health on the basis of information received by him in respect of the personal circumstances of Mrs Hadley.  The Director of Finance and Housing was not involved in the negotiations between Mrs Hadley and my Council and it was only at the stage when payment was due to be made that the matter was placed before the Director of Finance and Housing.  My Council consider it entirely appropriate that the Director of Finance and Housing should take such steps to satisfy himself as to the appropriateness of payments made and that the delay was necessary in order to allow the Director of Finance and Housing to satisfy himself that this was the case.  This situation bolsters my Council’s assertion that it treats its funds held as a pension administrator entirely separate from fund held by the Council in respect of its own functions and activities.”

15. The Council also submits that, if I was to find it had acted with maladministration in delaying payment, the losses suffered by Mrs Hadley are too remote for the Council to contemplate in its decision to delay payment.

16. When asked for a further explanation, the Council’s Principal Legal Officer responded:

“… throughout this matter and even to this date, the Council has been unaware of Mrs Hadley’s intentions in respect of her life after her employment with the Council.  No information was passed to us and the only source of information related to what I can only describe as ‘rumour’.  At the point upon which the Director of Finance and Housing was about to certify and issue the cheque in settlement of Mrs Hadley’s pension entitlements, he became aware of a rumour that Mrs Hadley had taken up paid employment in New Zealand.  Again, I would ask you to note that there is no foundation to this information and its source could not be relied on, however, Director of Finance, having regard to his duties as a trustee of the Council’s pension, required to investigate this matter.  The issue before the Director of Finance and Housing was how can a person who has qualified for retirement on ill health grounds obtain employment elsewhere.  If Mrs Hadley had found employment elsewhere, then should she be entitled to ill health retirement.

My advice was sought in respect of this matter.  I advised the Director of Finance and Housing … that a person can qualify for ill health retirement by reason of being permanently incapable of discharging efficiently the duties of that employment because of ill health or infirmity of mind or body.  I advised the Director of Finance and Housing that a person could conceivably obtain ill health retirement and be able to take up another post because of the terms of this regulation.  The time taken between withholding the payment and making payment allowed the Director of Finance and Housing to investigate (unsuccessfully) the employment situation of Mrs Hadley, and obtain legal advice.”

17. The Council say that the term “trustee” was used as a matter of convenience in correspondence with Mrs Hadley and that while (because this is a statutory scheme) there were no trustees in the traditional sense of the word, the term aptly describes the duties that apply to Council officials and members in the administration of the Scheme.

18. Mrs Hadley’s response to the Council’s comments was that:

“Furthermore (yet again) they go on to confuse my pension lump sum (payable on 15 March 2001) with my payment in lieu of notice (payable on 15 April).  I believe that the reason for this confusion is that on both occasions the Director of Finance, David Robertson, was determined to withhold funds due to me whilst he questioned the writing off of my car loan.  In withholding my pension lump sum he failed to ensure that he treated funds held as a pension administrator entirely separate from sums held by the Council in respect of its own functions and activities.”

19. Mrs Hadley further explains that her “allegation of maladministration relates solely to the delay in payment of my pension lump sum arising from the D[irector] o[f] F[inance]’s attempt to claim back the outstanding balance of my car loan.” Mrs Hadley has also suggested that, in addition to the reason provided by the Council (as set out above), she was given four other reasons for the delay in payment.  In correspondence with my office, Mrs Hadley has set out the previous explanations as:
“a.
“….  these issues related to Mrs.  Hadley’s qualification for retirement on ill health grounds.” and “….  the delay in making the payment arose as a result of [the Director of Finance and Housing] needing to satisfy himself as to the validity of Mrs Hadley’s qualification for retirement on health grounds in terms of the above Regulations.” ([Explanation given by] Malcolm Burr, Assistant Chief Executive and OIC Complaints Officer, 2 October 2001),

b.
“….  merely investigating one aspect of the circumstances surrounding your car loan.  There were other matters being addressed at that time, namely in relation to your entitlement on ill health retirement.” (Malcolm Burr, A.C.E.  and OIC Complaints Officer, 10 October 2001),

c.  
“….  the delay was to ensure the auditable financial correctness of the process that led to the payments being made.” (Alistair Buchan, Chief Executive - 31 May 2001), and “On behalf of Orkney Islands Council I apologise unequivocally for the delay in payment of part of your pension lump sum entitlement.  This should not have occurred and I regret any inconvenience caused” (Alistair Buchan, Chief Executive – 22 May 2001).  …

d. It was due to D o F wishing to reclaim my outstanding car loan.  (Bernard Evans, the Senior Personnel Officer (23 March 2001).”

Items a - c refer to specific correspondence, copies of which I have been provided.  Item d refers to a telephone conversation as described by Mrs Hadley.

20. I have seen no documentation to support Mrs Hadley’s recollection of this conversation, although I have been provided with a copy of Mrs Hadley’s letter to the Council’s Chief Executive, dated 17 April 2001, in which she stated:

“I refer to my meetings and telephone conversations with Bernard Evans between October 2000 and today …

OIC now appears to have renaged (sic) on one of the terms upon which my retirement was agreed in that I have today been advised by Bernard that the Director of Finance and Housing has personally intervened and arranged for the deduction of £3997.76 from my payment in lieu of three months notice in order to secure the repayment of my outstanding car loan.”

21. Mrs Hadley also questions why, if the Director of Finance and Housing was concerned that Mrs Hadley had become employed in New Zealand, he did not ask her that question during one of the telephone calls she made to the Council in respect of the late payment of her pension lump sum.

CONCLUSIONS
22. Whether or not the Council should have written off Mrs Hadley’s vehicle loan and the manner in which it went about doing so, are not questions I can consider.

23. Mrs Hadley clearly believes that the delay in paying her pension was because of the Council’s desire to withhold some funds out of which it could deduct the loan.  However I have seen no evidence to support this allegation.  From what I have seen, there were clearly two “pots” of money – the pension lump sum and the pay in lieu of notice and outstanding holidays.  Either amount was sufficient to cover the vehicle loan, should it have needed to have been repaid.  It appears to me to be little more than an unfortunate coincidence that the loan issue was being addressed at the same time as the Director of Finance and Housing’s investigation into Mrs Hadley’s qualification for ill health retirement.  This may have resulted in some confusion, but the correspondence I have seen does not support the allegation that the Council was trying to deduct any monies from the pension lump sum.

24. Mrs Hadley believes I have been given a fifth explanation for the withholding of her pension to add to the four explanations set out earlier.  However, with the exception of Mrs Hadley’s item d, the four remaining explanations are not irreconcilable.  Essentially, the Council considered there was an issue about Mrs Hadley’s qualification for ill health retirement – the issue having arisen about the time the payment actually came to be made.  I do not consider any of the explanations to which Mrs Hadley refers, to be inconsistent with this point.  As regards item d, it is difficult to accept Mrs Hadley’s recollection of this conversation, particularly in light of her comments regarding her various conversations with Mr Evans as referred to in her letter to the Council of April 2001 (see paragraph 20).

25. What I have to consider therefore, is whether it was reasonable for the Director of Finance and Housing to have delayed making payment to Mrs Hadley in light of what has been described to me as a rumour.  The Director of Finance and Housing played no role in granting Mrs Hadley ill health retirement.  The application was considered and approved by the appropriate people and was granted with an effective date of 15 March 2001.

26. The Director of Finance and Housing then withheld payment, until he had “unsuccessfully” investigated the rumour and had obtained legal advice on the issue.  I have reservations about the Director of Finance taking on that role, although I can understand his concern not to be involved in making a payment which might later be challenged as illegal.  If the Director of Housing and Finance is right in considering it part of his role to monitor the justification for pension awards, then he needs to involve himself before, rather than after, his Authority takes a binding decision on the matter and he needs to ensure that his understanding of the law is correct before and not after he intervenes.

27. The Council also invites me to consider whether the failure of the Director of Finance and Housing to carry out such an investigation would amount to an act of indiscipline in terms of his contract of employment.  I do not propose to add to what I have said in the previous paragraph.

28. The fact that the Director of Finance and Housing may have considered he was acting in the best interests of the pension fund does not lead me to change my view that the unreasonable delay resulting from his intervention, amounted to maladministration.  What remains is to determine whether and to what extent Mrs Hadley sustained injustice in consequence.

29. The Council submits that the loss claimed by Mrs Hadley is too remote for it to be considered as a consequence of any of its acts.  It has also submitted it was not aware that Mrs Hadley had moved to New Zealand, although the Council had already stated that the reason for the delay was because of a rumour that Mrs Hadley was working in New Zealand.  Nevertheless, it is entirely foreseeable that a member may act upon the promise of a lump sum payment accompanied by the confirmation of a date in writing.  For that payment not to be received when promised can be expected to cause adverse financial effects for the person concerned.  Mrs Hadley specifically asked for written confirmation to be provided to the RBS in respect of the date payment would be made.  While the Council may not have been able to foresee the exact nature of the injustice suffered by Mrs Hadley, it was reasonable for it to have foreseen the possibility of undesirable financial consequences should the deadline it provided not be met.  Although the Council may not have satisfied itself that Mrs Hadley was, indeed, in New Zealand, the existence of the rumour, which is said to have been the justification for the delay, meant the possibility of her wanting to exchange sums of money should have been foreseeable to the Council.  I do not propose to deal with hypothetical questions from the Council as to whether, if exchange rates had moved in the opposite direction, the Council could have claimed back the profit, or what the effect would have been had she chosen to invest in shares whose values fluctuated.

30. I am satisfied that Mrs Hadley had arranged for her pension lump sum payment of £30,000 to be transferred to New Zealand upon deposit to her RBS account.  While the money was not actually debited from her account until 26 March 2001, the receipt from the RBS confirms the instructions were implemented on the day the money was deposited and the exchange rate for 23 March 2001 was applied.  Therefore, to apply the exchange rate for 16 March 2001 would give the amount of NZ $105,975 (using the exchange rate set out in paragraph 10).  Had this amount been transferred, it would have been subject to the NZ $20 fee deducted by the BNZ before the balance of NZ $105,955 being deposited into Mrs Hadley’s NBNZ account.  Mrs Hadley would have been in a financially better position by NZ $3,945.

31. Mrs Hadley has referred to overdraft charges incurred by the delay in payment.  Yet, as she transferred the full amount of her pension lump sum when it was paid, there is no basis for me concluding Mrs Hadley would have acted differently had the pension lump sum been paid on time.  Consequently, I do not accept the charges as being directly as a result of the Council’s maladministration.

32. Mrs Hadley has also referred me to the loss of interest on the funds for the period of time that the payment was delayed.  In respect of late payment, the Regulations provide that interest shall be payable only when payment is made more than one month late.  I see no reason why the Regulations should not be applied merely because the funds were transferred to another country.  As the pension lump sum was paid seven days late, no interest is payable under the Regulations.

33. I have also directed a modest payment to compensate Mrs Hadley for the incidental costs incurred in pursuing her complaint and for the inconvenience suffered.

34. The Council submits that, as the Regulations do not provide for any remedy in respect of sums of money not paid for less than one month, then I should be unable to make a direction applying such a remedy.  My direction does not rely on any provision in the Regulations but, instead, flows from the legislation governing my office which empowers me to issue directions for the trustees or managers of a scheme to take such steps as I may specify.

DIRECTIONS
35. I direct that, within 28 days of the date of this Determination, the Council pays to Mrs Hadley the sum of NZ $3,945.
36. I direct that, within 28 days of the date of this Determination, the Council pays a further sum of £100 to Mrs Hadley for the reason set out in paragraph 33.
DAVID LAVERICK

Pensions Ombudsman

13 February 2003
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