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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
Complainant
:
Mr I M Fairfield

Scheme
:
Chemring Group Executive Pension Scheme 

Employer 
:
Chemring Group plc (the Company)

Trustees
:
The Trustees of the Chemring Group Executive Pension Scheme

MATTERS FOR DETERMINATION
1. Mr Fairfield disputes the meaning and effect of a Resolution made by the Company on 31 January 1991 (the Resolution).  That Resolution relates to the post-retirement, index-linking of Mr Fairfield’s and his widow’s pension.  Essentially, Mr Fairfield contends that such index linked increases should continue to be paid, in respect of his pension and any pension payable to his wife should he predecease her, by way of top-up annuities with Friends Provident.  Latterly the Company had sought to pay such increases by a different method.  The Company further contends that Mr Fairfield’s wife is not entitled in any event to such index linked increases in respect of any widow’s pension paid to her.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

MATERIAL FACTS

3. Mr Fairfield was the Chairman and Chief Executive of the Company.  He was born on 5 December 1919 and his Normal Retirement Age (NRA) under the Scheme was his 65th birthday (5 December 1984).  Mr Fairfield continued to work after his NRA.  

4. On 15 November 1988 the Trustees of the Scheme agreed that Mr Fairfield’s pension would be index-linked (to the Retail Price Index (RPI)) from 1984 to 1988 and for each successive year of his employment.  I have not seen a copy of any minute or contemporaneous note of that agreement but it is referred to in a later minute as set out in the following paragraph.

5. On 31 January 1991 at a board meeting of the Company, the question of further index-linking of Mr Fairfield’s pension was raised.  The minute of the meeting records as follows:

“…..advised the Board that at their meeting 15/11/88 the Trustees….  had agreed that Mr I M Fairfield’s pension would be index-linked from 1984 – 1988 and for each successive year of his employment with the Group.  The Board are now asked to consider whether or not arrangements should be made for Mr Fairfield’s pension (including his widow’s pension) to be index-linked for the remainder of their lives.  Following further discussion the Board agreed:-

1.  That the pension payable to Mr Fairfield, and his widow’s retirement annuity, be index-linked in relation to the RPI as at October each year from the date his employment with the Group terminates and for the remainder of his or his widow’s life, subject to a maximum of 7.5% per annum.”

6. On 31 December 1991 Mr Fairfield retired.

7. Mr Fairfield’s wife died and he later remarried.  

8. Between January 1991 and December 2000 annuities were purchased with Friends Provident to secure the index-linked increases which were paid to Mr Fairfield.  

9. On 22 February 2001 the Company wrote to Mr Fairfield.  Part of the letter read as follows:

“You will recall that back in 1991 the Board made a decision taking into account your personal circumstances as they were then, and the agreement which was made with you specifically related to the widow’s pension that would have been paid to the late Mrs Fairfield had you pre-deceased her and does not extend to any future widow’s pension.  The December 2000 increase will therefore only be applied to your pension and not to the current widow’s pension.

With regards to your pension increases generally, the cost of purchasing an annuity each year, which pays out with your pension, is becoming more and more expensive.  The Board would therefore like to propose an alternative way of dealing with these indexation increases.  We propose that the indexation increases are removed altogether from your pension arrangements, and each year an ex-gratia sum be paid to you by the company to cover the increase due to you in that year and cumulative increases due from previous years.  For example, your pension was due to be increased from £39,163.80 to £40,385.76 in December 2000.  This year we would therefore pay you an ex-gratia sum of £1,221.96.  Next December, we will run the indexation calculation on your revised “nominal” pension of £40,385.76 and if your revised pension should be say £42,000 we will pay you an ex-gratia sum of £2,836.20.  The method of calculation and quantum will therefore remain the same but the payment arrangements will change.  This is obviously more beneficial for the company than having to buy costly annuities each year in order to incorporate the increases with your pension payment.  I would appreciate your confirmation that this change is acceptable to you.” 

10. Mr Fairfield wrote to the Company on 27 March 2001.  He said:

“The two alterations proposed affect my wife’s index- linked pension, in the event that I predecease her, and the method of funding the index-linking, if accepted by me, would seriously erode the benefits and security the pensions were intended to provide.  Both proposals are therefore unacceptable.

I should be grateful for your confirmation that Friends Provident, the pension providers, have been instructed to give effect in full to the instructions contained in Minute number 12/91 of the 1991 Group Board Meeting, and that the increase which should have been paid in December 2000 has been made good.”

11. The Company wrote on 18 May 2001 to Mr Fairfield.  The letter said in part:

“The Board meeting minute 12/91 you refer to covers index-linking which was outside the rules of the executive pension scheme and not available to other members.  The Board maintains its previously stated position that the undertaking that was given by the company back in 1991 to index-link your pension and that of your widow was, and could only have been, intended to apply to your wife at that time.  The Board could never have given such an undertaking on any other basis; as to do so would have created a totally open-ended obligation for the company and ultimately its shareholders.

With regards to dealing with the discretionary increase to your pension, we will honour the Board minute to yourself only and our proposal was to deal with it in a way, which would not erode any value to you by payment of an equivalent lump sum every year.  It is an obligation of the company to provide this additional benefit in any event, not a [Scheme obligation], and therefore there is no question of the security of the payment being adversely affected.  We can, if you would prefer, process the payment on a monthly basis via our payroll as an alternative to an annual lump sum.  Please confirm your preferred payment method and we will then arrange for payment of the arrears.

Your new wife will be treated in accordance with the [Scheme] rules and in the context of pension increases generally, I think it is worth bearing in mind that other pensioners in the [Scheme] have received no discretionary increases at all over the last few years.” 

12. Mr Fairfield replied on 22 May 2001.  His letter included the following:

“..I note your confirmation that my wife’s pension is secure (this was not made clear in your letter 22nd Feb 01) and that it will be treated in accordance with the [Scheme] rules and in the context of pension increases.  I accept that her pension will not be index- linked as in the case of my pension.

….I understand your wish to fund index-linking of my pension by the most cost effective manner and provided this does not in any way erode the security of payment, now or at any future date, I have no objection in principle to making a change.  However before agreeing to any change I would like to see the form of legally binding wording you propose to give effect to such change.  I do not understand why the cost of index-linking my pension through Friend’s Provident should be excessive compared to the Group funding it direct.”

13. The Company wrote on 24 May 2001.  The letter recorded that it appeared that “ a mutually acceptable agreement” in relation to Mr Fairfield’s and his wife’s pension arrangements had been reached and said that a draft “legally binding undertaking” would be forwarded.  

14. Under cover of a letter dated 20 June 2001 a draft agreement was sent to Mr Fairfield.  He acknowledged receipt on 21 June 2001 and said he would be in touch once he had studied the draft.  On 5 July 2001 he wrote again saying that he had considered the draft with his advisors but was unable to sign it.  

15. On 30 July 2001 the Company wrote pointing out that Mr Fairfield had not received the indexation increase due in December 2000 and saying that it proposed to put Mr Fairfield on the Company’s payroll in August 2001 to enable the arrears from December 2000 to August 2001 to be paid to him.  

16. Mr Fairfield wrote on 1 August 2001 stating that he did not agree to the indexation increase being paid by the means suggested.  He wrote again on 8 August 2001 reiterating that he was not prepared to agree to the proposed change in arrangements and that he wanted increases to continue to be funded through Friends Provident.  

17. On 4 September 2001 the Company replied and enclosed a payslip and cheque for £714.95 representing the net sum due in respect of the indexation increase for the period December 2000 to August 2001.  

18. Mr Fairfield returned the cheque and payslip under cover of a letter dated 12 September 2001.  Correspondence continued and further cheques and payslips were sent but returned by Mr Fairfield or Addison Madden (now Addison Law), solicitors instructed by him.  

19. On 27 November 2001 Addison Madden wrote to the Company enclosing a copy of an Opinion of Counsel and inviting the Company to reinstate the previous arrangements for the payment of Mr Fairfield’s indexation increases.  Addison Madden wrote again on 11 December 2001, 7 January 2002, 23 January 2002 and 25 February 2002 but received no response.

20. In April 2002 Mr Fairfield referred the matter to me.  At that stage the Company was named as the only respondent.  

21. In September 2002 Addison Madden advised that two payments of £1,797.80 and £120.82 had been credited to Mr Fairfield’s bank account in July 2002 which he had retained but without prejudice to his complaint and dispute.  Solicitors instructed by the Company, Bond Pearce, confirmed that the net payment of £1,797.80 (£2,304.65 gross) represented arrears due from December 2002 to June 2002 but did not include interest.  The payment of £120.82 net (£154.67 gross) was the monthly increase due from December 2001.  

22. Mr Fairfield was paid a further increase from December 2002 of £70.76 gross per month.  The new monthly payment (£225.43) was paid from January 2003 (together with the December 2002 arrears).  Addison Madden have confirmed that Mr Fairfield has now received all his post retirement indexation increases to date.

MR FAIRFIELD’S POSITION
23. Counsel instructed for Mr Fairfield has argued:

· By virtue of the agreements reached on 15 November 1988 and 31 January 1991 Mr Fairfield’s pension entitlement under the Scheme (and that of his widow) was initially index-linked to the date of his retirement with it then being agreed that that indexation would be continued throughout Mr Fairfield’s and his widow’s lifetimes.  

· The Resolution was communicated to Mr Fairfield who in consideration and reliance thereon continued in service with the Company until 31 December 1991 when he then agreed to and did retire from employment.  In the premises, Mr Fairfield has a contractual entitlement to the indexation increases.

· The method of providing such increases was via the Scheme and the Company was obliged to make further arrangements with the Trustees of the Scheme, as it had done in the past, to provide those increased benefits and any necessary extra funding.  Instead, the Company paid direct to Friends Provident additional premiums to secure the post retirement indexation increases.

· Although not a Scheme obligation (because no arrangements were made by the Company with the Trustees) the Company undertook to procure that it became a Scheme obligation.

· The Company has implemented the indexation increases for 9 years, from January 1991 to December 2000 through Friends Provident.  

· The original obligation of the Company cannot be properly performed by the Company simply paying the indexation increases from time to time and out of its own resources, a method of payment to which Mr Fairfield has not agreed.  

· The Company’s proposed method of payment adversely affects the security of Mr Fairfield’s indexation increases in that, in the event of non payment, he would be an unsecured creditor of the Company whereas such increases had previously been secured by the purchase of annuities with Friends Provident.  His wife’s position was also adversely affected in that a pension or annuity would provide for a widow’s pension, whereas the payment of individual sums do not.  

24. In so far as Mrs Fairfield’s position is concerned, Mr Fairfield argues that there is nothing in the Board Minute to indicate that “widow” should mean anything other than its normal meaning, ie Mr Fairfield’s wife at the date of his death.  

25. Mr Fairfield said that the Company’s decision to depart from its original obligation and to substitute unilaterally a method of payment which did not accord with its previous obligations was unacceptable and constituted maladministration, a breach of its duty of good faith and a breach of contract.  Mr Fairfield was further concerned that the Company had refused to deal with issues in correspondence and in particular had failed to respond to Addison Madden’s letter of 21 November 2001 enclosing an Opinion of Counsel.  Mr Fairfield said that he had suffered expense and anxiety, much of which, he felt could have been avoided if the Company and its advisors had dealt with matters more timeously.  His said that his total expenses, including legal fees, telephone calls, faxes, emails and secretarial services amounted to approximately £8,000 which, in the event of his application succeeding, he expected to be reimbursed.

THE COMPANY’S RESPONSE
26. The Company’s response, settled by Counsel, said:

· The Resolution says only that Mr Fairfield’s pension should be index-linked and does not prescribe any particular mechanism by which that index-linking should be provided and gives no promise that Mr Fairfield’s benefits will be secured on any basis more secure that that which applies to other members of the Scheme.

· Other members of the Scheme have no entitlement (either under the Scheme or their contracts of employment) to insist on the Trustees purchasing or the Company funding an individual policy or annuity in respect of their benefits.  Mr Fairfield has no right to insist on any greater security for is benefits which can be paid from the assets of the Scheme as a whole, rather than any earmarked policy or annuity.

· The promised index-linking of benefits has in fact been provided through the Scheme (save for a limited period during which an alternative payment mechanism was proposed) albeit that this was imperfectly documented, which the Company will ask the Trustees to rectify.

· The Company has no power unilaterally to augment Mr Fairfield’s benefits under the Scheme.  The only augmentation power is contained in Clause 18 which provides:

“Subject to the limitations set out in Clause 19 hereof [overriding Inland Revenue limits] the Trustees may at the request of [the] Employer augment the benefits in respect of any person entitled to benefits under the Scheme…”

· In practice, each year up until December 2000, the Trustees purchased a top-up annuity from Friends Provident in relation to the index-lining of Mr Fairfield’s pension with a cheque for the amount of the premium provided by the Company.  Mr Fairfield is therefore wrong to assert that arrangements were not made by the Company with the Trustees but by the Company direct with Friends Provident.  

· The Trustees have therefore index-linked Mr Fairfield’s pension through the Scheme.  Although it is not apparent that any formal resolution pursuant to Clause 18 was passed by the Trustees, the Trustees may be estopped from denying that Mr Fairfield is entitled to the index-linked increases.  

· Although Mr Fairfield’s index linked benefits have been provided through the Scheme, there was strictly no obligation on the Company to procure index-linking through the Scheme and the interpretation placed by Mr Fairfield on the words “arrangements should be made” is unwarranted.  “Arrangements” as referred to in the minute of the Board meeting on 31 January 1991 simply indicates that something would have to be done to implement indexation of Mr Fairfield’s benefits.  Nothing was said as to how the post-retirement indexation increases were to be paid to Mr Fairfield and the Company did not promise to procure that such indexation would become a Scheme obligation.  

· Mr Fairfield (apart from a period from December 2000 which was paid but late) has been paid and will continue to be paid his pension, including the top up element of his post retirement indexation, direct from the Trustees who have taken steps to ensure that arrears are paid to Mr Fairfield by the Scheme.  The Company will fund Mr Fairfield’s benefits (including his index linked increases) in the usual way through its balance of cost covenant by the contribution rate indicated by the Scheme actuary.  Mr Fairfield’s benefits will have the same security within the Scheme as any other member.

· Mr Fairfield’s real complaint, it is suggested, is whether he is entitled to insist upon an annual top up policies being purchased, as has been done in the past.  The Company says that he is not and says that Mr Fairfield is under two misconceptions: first, that the previous top up annuities with Friends Provident have been purchased direct by the Company outside the Scheme which was not in fact the case; secondly, that the Scheme is an insured scheme in which every other pensioners benefits have been and will be fully insured by policies corresponding with their benefits when, in fact, the Scheme is not an insured scheme.   

27. In relation to indexation of any widow’s pension, the Company said that when its Resolution was passed in 1991, Mr Fairfield’s wife was of an age comparable to his own.  At that time, neither the Company nor Mr Fairfield envisaged that Mr Fairfield’s new wife would be some 20 years younger than himself.  The Company points out that in his letter dated 22 May 2001 Mr Fairfield apparently accepted that any widow’s pension paid to his new wife would not be index linked.  The Company says that this statement was made in recognition of the fact that in 1991 neither the Company nor Mr Fairfield intended any undertaking to relation to any wife (the Company’s emphasis) but only his then wife.  

28. The Company refers to Rule 5(5) which provides:

“If the wife (or in the case of a widower or divorcee the last wife) of a Married Member or a Married Pensioner is or was more than 10 years younger than the Married Member or Married Pensioner the Trustees shall reduce any widow’s pension provided in respect of him under Rule 5(1) by such amount as they shall determine.”

29. The Company refers to the comments made by Mr Fairfield in his letter of 22 May 2001 that the undertaking to index link his benefits was made in recognition of his services to the Company, its shareholders and employees.  The Company says that the undertaking was made in respect of past service and is therefore past consideration which does not constitute valid consideration in law for any contract.  However, the Company says that although it could argue that there was in any event no binding contract it does not rely on that point as it intends to honour the Resolution in any event.  

30. The Company denied any maladministration and said that in any event, Mr Fairfield had sustained no loss as his post retirement indexation including any arrears had been provided through the Scheme.

MR FAIRFIELD’S REPLY 
31. Mr Fairfield’s reply was settled by Counsel.  The following points were made:

· In considering the Resolution, regard must be had to the question asked.  The Board, as recorded in the minutes of the meeting, was asked to consider “whether or not arrangements should be made for Mr Fairfield’s pension (including his widow’s pension) to be index-linked for the remainder of their lives”.  The method of providing the index-linking was to be via the Scheme.  It was “the pension” which was to be increased, ie the pension to which Mr Fairfield (or his widow) is entitled pursuant to the Scheme.  The Company’s obligation was therefore to make arrangements with the Trustees, as it had done in the past, to provide those increased benefits via the Scheme.  That analysis is supported by the actions of the Company in that the annuity was arranged by the Trustees but funded with a cheque from the Company.  As that was the agreed method of implementing the Company’s Resolution, it would now be improper for the Company to seek to provide the index linked increases in any other way, and in particular in a way dependant upon the Company’s continued solvency.  

· Whether other members of the Scheme are entitled to insist on the Trustees purchasing or the Company funding individual policies or annuities is irrelevant as Mr Fairfield has a special agreement with the Company.  In consequence, he is entitled to insist upon greater security for his benefits.  It is clear from the Company’s actions that the provision of annuities was accepted by the Company at the time that the Company undertook to procure for Mr Fairfield the future index linking promised.

· Mr Fairfield puts the Company to strict proof of its assertion that the index linking has in fact been provided through the Scheme and requested that written confirmation from the Trustees was produced.

32. Mr Fairfield rejected the Company’s assertion that index-linking in relation to the widow’s pension related only to Mr Fairfield’s then wife.  Although Mr Fairfield initially (and in his letter of 22 May 2001) accepted that “widow” was limited to his first wife, after taking legal advice, Mr Fairfield withdrew that acceptance (which was not binding on him as he had not given any valuable consideration).  He now maintains that there are no grounds for asserting that “widow” has anything other than its normal meaning.  For that to be otherwise, it would have been necessary to make express provision in the Resolution which was not done

THE COMPANY’S FURTHER SUBMISSIONS 

33. The Company made further submissions in response.  

· The Company said that the crucial point was that there was nothing in the Resolution or the minutes which preceded it to say that Mr Fairfield’s post- retirement indexation had to be secured by way of a top-up annuity.  Any suggestion that the purchase of a top up annuity was the agreed method of implementing the Resolution was unfounded and unsubstantiated by reference to documentary or other evidence.  There was never any agreement that post-retirement indexation should be provided for by the purchase of top up annuities which would give Mr Fairfield greater security than other Scheme members.  It is open to the Trustees to make proper provision within the Scheme for Mr Fairfield and his widow without purchasing annual top up annuities.  The fact that the Trustees did in practice purchase top up annuities for a number of years does not indicate that there was any binding agreement to continue to do so indefinitely.  The only Resolution made was to provide post-retirement indexation, not to secure it on terms more favourable than those applicable to other members of the Scheme.  

· The Company referred to a letter dated 6 September 2002 from Friends Provident to the Company as proof of the arrangements made by the Trustees with Friends Provident.  The author of that letter, a client manager for Friends Provident, said as follows:

“I ……am happy to confirm that following matters in relation to Mr Fairfield’s annuity.

I confirm that when Mr Fairfield retired with effect from 5 December 1984, the annuities purchased for Mr Fairfield were bought in the name of the Trustees of the [S]cheme, policy number P2895.

Furthermore, subsequent instructions to purchase annuity top-ups for Mr Fairfield were again given by the Trustees to Friends Provident …

As our contract is with the Trustees, Friends Provident is unable to take instructions on matters to do with the [S]cheme including the purchase of annuities from [the Company].

In general, annuities are purchased under a master policy for the [S]cheme from time to time and as no individual policy is issued each time a member retires, I am unable to provide specific documentary evidence that these annuities were bought in the name of the Trustees as opposed to [the Company]”.

34. With reference to the widow’s pension and Mr Fairfield’s letter of 22 May 2001, the Company said that Mr Fairfield had alleged that there was a contract and in construing a contract, any tribunal would ascertain the intentions of the parties.  The Company said that the fact that in his letter dated 22 May 2001 Mr Fairfield accepted that the index-linking would not apply to his new wife was a clear indication as to what he intended and what he understood the terms of any contract to be.  If he had thought that the alleged contract granted the index linking to his new wife, he would have said so and the fact that he did not supports the Company’s construction.

THE TRUSTEES’ POSITION

35. Mr Fairfield joined the Trustees as respondents.  The Trustees did not put forward any further submissions but Bond Pearce, instructed on behalf of the Trustees, confirmed, in relation to specific enquiries raised by my office, that, when top up annuities were purchased, widow’s pension was included on the basis of “any wife” rather than a named wife and that the increases in respect of the widow’s pension were index-linked.  

CONCLUSIONS
36. Both Mr Fairfield and the Company accept that he has an entitlement to post-retirement indexation-increases.  Although the Company does not agree that Mr Fairfield has any contractual entitlement to such increases, the Company accepts that such increases ought to continue to be paid to him.  Aside from the period December 2000 to June 2002 (in respect of which arrears have now been paid) Mr Fairfield has received annual post-retirement indexation increases.  

37. From the wording of the Resolution and minute of the Board meeting it seems clear that the intention in 1991 was that the increased benefits would be provided via the Scheme (as had been the case with the indexation increases agreed in 1988).  The Company were, however, not in a position to bind the Trustees to make what was in effect an augmentation of Mr Fairfield’s pension.  The Resolution ought to have been framed as a request to the Trustees to agree to the augmentation proposed by the Company.  I have seen no evidence of any resolution by the Trustees to augment Mr Fairfield’s pension.  

38. Nevertheless there is evidence that the Trustees have given effect to the agreement.  Although Mr Fairfield has said that his post retirement indexation increases were paid through Friends Provident as a result of the Company making arrangements direct with Friends Provident, the Company has produced evidence (in the form of the letter dated 6 September 2002 from Friends Provident) to show that arrangements, although funded by the Company, were actually made by the Trustees.  I find as a fact that it was the Trustees and not the Company who made arrangements with Friends Provident for the purchase of annuities for the payment of Mr Fairfield’s post retirement indexation increases.  

39. Against that background, I agree with the Company that it is unlikely that the Trustees could now successfully argue that Mr Fairfield is not entitled to the post retirement indexation increases as part of his pension benefits from the Scheme.  I note the Company’s reference to the matter being “imperfectly documented” and that the Company intends to ask the Trustees to rectify this.  I have included below a direction to that effect.

40. I turn now to the method of payment of Mr Fairfield’s post retirement indexation increases.  Mr Fairfield contends that such increases should continue to be paid, as was the practice in the past and recently reverted to, by way of top up annuities purchased with Friends Provident.  In my view that is not a method which is open to him as a matter of right.  

41. The payment of Scheme benefits including any augmentations is a matter for the Trustees.  The Company has confirmed that it will continue to fund Mr Fairfield’s benefits including post retirement indexation increases through its balance of cost covenant by the appropriate contribution rate as indicated by the Scheme’s Actuary.  In that way, Mr Fairfield will enjoy the same security of benefits as other Scheme members.  I do not accept his arguments that he is entitled to greater security of benefits than other members of the Scheme.  

42. I turn now to Mrs Fairfield’s position.  Her situation is different to that of Mr Fairfield in that the Company is not prepared now to ask the Trustees to agree to augment her widow’s benefits by annual indexation increases for the remainder of her lifetime in the event that she survives Mr Fairfield.  It seems that the Company would have been prepared to make that request if Mr Fairfield’s previous wife had survived but not in relation to the current Mrs Fairfield who is much younger.  Against that background the question arises whether the Trustees are estopped from denying that they agreed to an augmentation for Mr Fairfield’s (unnamed) widow or whether Mr Fairfield has a contractual right to require the Company to make such increases for her.  Mrs Fairfield was not herself party to any contract between the company and her husband and so would not be able to enforce such a contract in her own right.  

43. The wording of the Resolution refers simply to Mr Fairfield’s widow and does not qualify that description by specific reference to Mr Fairfield’s then wife.  If it was, as is now argued, intended that the post-retirement indexation increases would only be paid in respect of any widow’s pension drawn by Mr Fairfield’s then wife, clear and specific wording to that effect ought to have been included in the Resolution.  The Company has been unable to provide any further evidence, for example, by way of statements from those present at the Board meeting, to assist with the question as to what was in the parties’ contemplation in 1991 when the Resolution was discussed and passed.  However Mr Fairfield’s letter of 22 May 2001 lends support to the Company’s contention that the common intention was that the post-retirement indexation increases should only apply to any widow’s pension paid to Mr Fairfield’s then wife.  I see no reason why Mr Fairfield would have indicated his acceptance if he had believed the agreement had not been confined to his then wife.  Despite what Mr Fairfield has subsequently said, I do not see that his position was such that he capitulated under pressure from the Company without the benefit of legal advice on what was essentially a matter of fact.

44. As, unlike for Mr Fairfield, the payment of any benefits to Mrs Fairfield has not arisen, I doubt whether the Company or Trustees can be said to be estopped from claiming that the agreement did not extend to Mr Fairfield’s second wife even though the Trustees have included the widow’s pension in the top up annuities purchased.  This seems to me to have been done by default rather than by design and did not accurately reflect the agreement reached at the time or as since acknowledged by Mr Fairfield.  

45. I turn now to whether Mr Fairfield has suffered any injustice.  In so far as financial loss is concerned, since making his complaint, Addison Madden has confirmed that Mr Fairfield has in fact received all his post retirement indexation increases to date.  Mr Fairfield has therefore not suffered any financial loss aside from the period December 2000 to June 2002 during which payments were withheld.  Although arrears were paid, Mr Fairfield is entitled to interest for late payment, which the Company accepts.  I make below a direction for the payment of interest.

46. As far as his expenses are concerned, as I was unable to agree with him about the method of payment of his index linked increases or Mrs Fairfield’s entitlement to such increases, I am not prepared, even after taking further account of the views of Counsel instructed by Mr Fairfield, to make any order in respect of such expenses.  

DIRECTIONS
47. I direct the Trustees within 28 days of the date of my final Determination to formally agree pursuant to Clause 18 of the Scheme to the augmentation of Mr Fairfield’s benefits in accordance with the Resolution.  

48. I direct the Company within 28 days of the date of my final Determination to pay to Mr Fairfield interest in respect of the period December 2000 to June 2002.  Interest is to be paid from the date each monthly payment was due to the date of payment at the base lending rate for the time being of the reference banks.

DAVID LAVERICK

Pensions Ombudsman

29 September 2003
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