M00033, M00276 & others


PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicants
:
Mr David Roy Prager M00033, Mr K S Thomas M00274, Mrs Holborn M00209, Mr S C Cooksley M00276, Mr G Poole M00210, Miss J Waite M00211, Mr K Gatland M00212, Miss S Peters M00213, Mrs D K Ballard M00214, Mr D E Robinson M00273, and Dr JJ Robinson M00275 

Scheme
:
BP Pension Scheme, a section of the BP Pension Fund

Respondents
:
BP Pension Scheme Trustees (the Trustee)

BP Chemicals Limited (BP Chemicals)

MATTERS FOR DETERMINATION

1. I summarise below the essence of the matters referred to me for determination by the Applicants.  

1.1. BP Chemicals and the Trustee acted improperly and in breach of contract in that they failed to provide/make available individual counselling sessions for the Applicants which would have or should have included information about a potential improvement to benefits.  Had this information been made available they would not have agreed to transfer their pension benefits.  

1.2. The Scheme is obliged to adjust a transfer value payment as the Applicants were deferred members at the time that a benefit improvement applied.  

1.3. They have suffered distress by receiving an announcement sent in error informing that the benefit applied to them.

2. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. In 1998 BP Chemicals sold its distribution business (which included the business of Honeywill & Stein (H&S)) to Internatio Muller.

4. As part of the process of consulting with staff about the proposed sale a Question & Answer sheet was prepared and circulated by BP Chemicals.  It explained the sale of the distribution business.  About pension issues the sheet provided to me by Mr Prager stated-

Q12 What will be the position on pensions?

A13 Members of the [Scheme] will be told about the pensions position of the new owner.  Individual advice will be given on pension options for accrued service up to the date of transfer taking into account the specific position of that individual within the [Scheme].  

Q13 Will it be possible to remain in the [Scheme]?

A13 No.  Only employees of the [BP Chemicals] can be members.  [BP Chemicals] will give advice to ensure that your existing rights are protected.

5. A consultation meeting was held for employees on 3 April 1998.  Ms Louise Phipps (a representative of Pensions Limited) attended on behalf of BP Chemicals.  

6. In November 1998 Internatio Muller wrote to the employees providing details of the new pension scheme.  This letter explained that members would only be able to continue in the Scheme to 31 January 1999.  It offered membership of the new scheme for future service ie from 1 February 1999.  It also described the ability to transfer benefits accrued in the Scheme to the new scheme on advantageous terms or to leave benefits in the Scheme.  It explained the type of benefits available under the new scheme as a result of any transfer of benefits from the Scheme.  Enclosed with the letter was an option form to transfer benefits.  Members were advised that the form should be completed and signed if the member wished to transfer his benefits in the Scheme up to 31 January 1999 and that such a decision would also apply to any AVCs paid under the Scheme.  A separate form was also made available for joining the new scheme from 1 February 1999.

7. An example of the transfer request option form (drafted by BP Chemicals and the Trustee) reads as follows - 

“OPTION FOR (BP Transfer)

To [the Trustee]

I request and authorise the Trustees of the [Scheme] to make payment to the Trustees of the Honeywell & Stein Pension Plan representing the past service reserve value of my benefits and those attaching in respect of my spouse and dependants under the BP Pension Scheme Section of the [Scheme].

I understand that following payment of the past service reserve, I will have no further rights to benefit under the [Scheme] including any benefits which may become payable on my death, and I hereby release the Trustees of the [Scheme] from all liability to me and those claiming through me under the [Scheme].  

I further authorise the transfer of my Additional Voluntary Contributions (if any) held on my behalf in the [Scheme] to the Voluntary Contributions arrangements provided by the Trustees of the [new scheme].”

8. An announcement from Mike Perkins (a senior BP Chemicals manager) dated 15 June 1998 stated – 

“BP [Chemicals] will shortly be holding “town hall” meetings … to discuss issues arising from the acquisition.  A number of … details need to be worked through by Internatio-Mueller before the town hall meeting so that they may answer as fully as possible questions that are likely to be asked.  In the meantime, BP [Chemicals] will also make available for consultation HR representatives and benefit specialists to provide guidance on any matter of concern, in particular, pensions.”

9. The sale of the business was concluded on 31 July 1998 and the employees were able to continue in the Scheme for a transactional period (ie 6 months).  Active membership of the Scheme ceased on 31 January 1999.

10. Completed options forms requesting the transfer of accrued benefits were received by the Trustee in November and December 1998.  By the end of 1998 all but 2 of the 38 employees had requested a transfer of their benefits.

11. To conclude the communication exercise employees were formally notified by letter on 31 March 1999 from the BP Pensions Administration Centre for the Trustee that membership of the Scheme ceased with effect for 31 January 1999.  That letter also advised that the members were deferred members (quoting the amount) and as an alternative to retaining their deferred pension the option to transfer benefits on advantageous terms to the new scheme or transfer to another approved arrangement was available.  Members were advised that the Trustee of the Scheme would require written authority before making any transfer payment to the new scheme and a form for completion would be provided.

12. In fact options forms had already been completed (see paragraph 10) and neither the Trustee nor BP Chemicals received any notification by the Applicants seeking to withdraw their transfer requests.

13. In April 1999 an announcement from BP Pensions Services Limited was also sent to the Applicants.  It explained that pension increases for deferred members was 2.8% for year ending 1998 but would be rising to 3% for the year 1999.

14. A transfer payment was paid on Friday 8th October 1999 from the Scheme to the new scheme.  A schedule by KPMG referred to the total bulk transfer value and the amount of transfer value for each member.  The discharge from the new scheme trustees stated 

Upon receipt of the [transfer payment], in respect of the Transferring Member of the [Scheme] who were formerly employees of the [Employer], we hereby discharge the Trustees of the [Scheme] from all further liability to provide benefits in respect of the Transferring Members as a result of their membership of the [Scheme] 

15. Individual pension records for the 36 members were changed to a closed status on Monday 18th October 1999.  For bulk transfers, BP Chemicals have a service standard of pension records being changed to a closed status within 5 working days of the transfer being paid.  

16. In Autumn 1999 BP p.l.c (the principal employer) resolved that integration of the state pension scheme with the pension under the Scheme would cease (de-integration).  An announcement (referring to the practice of taking account of state pensions when calculating the pension payable from the scheme) was made in November 1999.  

17. At the same time as the transfer payment was made in October 1999, the announcement regarding de-integration was being prepared by an external mailing house.  A name and address data file was extracted from BP Chemicals’ data bases during the week 11 to 15 October.  Although the transfer payment had been made the computer system had not been updated (see paragraph 15).  As a result the announcement was sent to the Applicants.  

18. The announcement dated 4 November 1999 from the BP Chemicals stated

“I am very pleased to announce a major benefit improvement within the [Scheme].

The BP Amoco Board has decided that the practice of taking into account the Basic State Pension when calculating the pension payable from the [Scheme] (usually known as ‘integration’) will cease from 1 May 2000.

…

… made possible by the combination of the financial strength of our new company and by the well funded position of the [Scheme]

…

… changes will require the approval of the BP Pension Fund Trustee.”

19. A Trustee meeting was held on 23 November 1999.  De-integration was considered in detail and the Trustee approved the change.  De-integration applied to all the Scheme members from 1 May 2000.

20. AVC accounts held with Equitable Life and Fidelity Investments were transferred in two amounts (i) £3,380.66 on 1 November 1999 and (ii) £1,598.74 on 3 November 1999.  However, for Mrs Holborn a residue of £1.28 was paid on June 2001.

21. On 21 December 2000 a further transfer payment to the new scheme was made for Mr Prager and Mr Thomas in respect of an oversight regarding Special Qualifying Service (SQS) - a benefit applicable to them - which should have been included in the transfer payment effected on 8 October 1999.

Scheme provisions
22. A member means a person who has joined the Scheme.  A Member remains a member for so long as any benefit is or may become payable to him or her under the Scheme.

Applicants’ submissions

23. On behalf of the Applicants’ Mr Prager made the following submissions.

23.1.  He is sure that BP Chemicals were aware of impending de-integration change at the time of agreement of the final bulk transfer value and that his recent investigations also indicate that for some years, de-integration was under consideration with BP Chemicals' staff consultative council.  The November 1999 announcement was being prepared around the time the transfer payment was effected October 1999 (see paragraph 17).  Therefore the decision to de-integrate if not formally agreed had been made in principle before the transfer payment was effected.  Otherwise he asks why else was the announcement being prepared.

23.2. The lack of promised counselling was a breach of contract as notified in the Question and Answer sheet and as promised by Ms Phipps.  At the town hall meeting staff were informed of their options ie remain as a deferred member in the Scheme; participate in a bulk transfer or taking an individual transfer out.  Information about the new scheme was also provided.  However individual counselling was also promised.

23.3.  He transferred to the new scheme on completion of the H&S sale rather than staying as a deferred member in the Scheme because he did not know that there was any disadvantage looming.  He considers that most people did the same because they preferred the continuity of service provision which the new scheme agreed to.  This narrowly outweighed the fears which he had (and in a way still has) regarding a transfer to an established fund of a formerly dormant subsidiary of a Dutch conglomerate.  But if BP Chemicals had made clear the true position they were embarking upon ie that de-integration was under consideration and that staying deferred would gain him this advantage if/when deintegration was implemented, he would have opted to stay deferred and only joined the new scheme for future service.  He therefore considers that he chose blindly, not knowing that de-integration was being lost.  

23.4. If BP Chemicals had made known its plans during the sale process, they would have agreed to increase the transfer value to reflect this and if they had not he would have definitely have chosen to have remained deferred.

23.5. BP Chemicals made it clear that the bulk transfer was not to be individually identified to each person as the underlying actuarial assumptions involve averages/probabilities that applied to all the transferring members.  He asserts that the bulk transfer is not divisible.  Further that as the bulk transfer payment was incorrectly calculated; being completed on 21 December 2000 the Applicants were therefore deferred members as at 1 May 2000.

24. The Applicants further submitted the following.

24.1. That BP Chemicals rushed through the sale of H&S at the expense of individual counselling of the members; they were put under extreme pressure by BP Chemicals to transfer and it had been categorically stated they would be no worse off.

24.2. A competent counsellor would ask the individual to consider the effect of the Scheme’s future improvements before committing to leave.

24.3. Staff did ask for counselling and independent legal advice.

24.4. When the queries arose over the amount of the transfer value about SQS, BP Chemicals still did not offer counselling (for the Applicants who were since in new employment) as it claimed that counselling would be inappropriate for ex- employees.  

24.5. To find for BP Chemicals means that it benefits from its mistakes and misrepresentations.

24.6. They believe that the probability of the de-integration occurring was serious; that preparative actuarial calculations were advanced.

24.7. Mr Prager asserts that he specifically discussed with the Trustee the issues surrounding the delay of acceptance of the SQS adjustment, noting that pending resolution of the de-integration dispute, he wanted to remain in the deferred position, specifically to enable them to correct the transfer value not only for himself but for everyone (utilising BP Chemicals own request that the transfer was treated as a bulk transfer).

25. Mr Thomas submits that:

25.1. the transfer payment made on 8 October was only in respect of part of his actual transfer value and that as he still had accrued benefits in the Scheme beyond that date it follows that he was still a deferred member beyond that date and thus someone to whom BP owed duties and obligations.  As a deferred member BP committed an administrative error in changing his status to closed on that date.

25.2. He remained a deferred member until 21 December 2000 and thus held that status at the time notice of the de-integration of the Scheme and State Pension Scheme was made.

25.3. If an employer voluntarily undertakes to give advice (even where there is no obligation in law on him to do so) an implied duty not to give inaccurate, negligent or misleading advice may apply: he cites a case of Outram v Academy Plastics in support.  He then argues that BP Chemicals’ failure to provide the counselling advice that they had offered is a breach of that company’s duty of good faith.  

Respondents’ submissions
26. There was no obligation on BP Chemicals (or the Trustee) to counsel the Applicants on their options save that BP Chemicals agreed to provide advice in the terms of A12 of the Question and Answer sheet referred to at paragraph 4 above.  When the consultation meeting was held, Mrs Phipps’ recollection is that the information in A12 of the Question and Sheet was confirmed and the questions posed during that meeting mainly addressed the benefits provided for future service under the new scheme.  

27. The commitment by BP Chemicals in respect of the provision of information on pensions was only to provide individual advice on pension options available for benefits accrued in respect of service up to the effective date of the transfer.  No “breach of contract” has occurred as is suggested.  BP Chemicals (and the Trustee) fulfilled its obligations (both under the legislation and A12 of the question and answer sheet) in two ways:

27.1. as a result of the sale agreement that BP Chemicals reached with Internatio Muller, information regarding the bulk transfer - together with a description of benefits in the new scheme resulting from a bulk transfer - was set out in the documentation sent to employees at the beginning of November 1998, as described 6 above.  

27.2. the letter dated 31 March 1999 see paragraph 11 above included a personalised statement of benefits and described the options available.

28. Further the members’ booklet explain the options available to members who leave the service of BP Chemicals and provides details of who to contact with queries.  

29. Neither BP Chemicals nor the Trustee has a record of the Applicants seeking further assistance or information or requesting more time to consider the options from either of them.  In addition, Mr Prager as Managing Director of H&S and trustee of the new scheme was himself involved in this communication process following the completion of the sale of H&S.  

30. The claim that Applicants who participated in the bulk transfer remain as deferred pensioners in the Scheme because they received the announcements dated April 1999 and 4 November 1999 is not accepted.

31. The Applicants only remained as deferred pensioners in the Scheme until the transfer payment was made to the new scheme.  As a result, the announcement dated April 1999 confirming their status as deferred members was correct.  BP Chemicals acknowledges, that because of an administrative oversight, the announcement dated 4 November 1999 was sent in error to the Applicants but that this does not in any way provide an additional entitlement to benefits from the Scheme.  

32. The parties agreed that the transfer payment would be effected on 8 October 1999 thus bringing an end to the Trustee’s liability to pay benefits for those members.  The bulk transfer was completed before the change date (1 May 2000).  As a matter of fact the Applicants were not members on that date.  They ceased to be deferred pensioners in the Scheme on 8 October 1999.  

33. As for the payment made in December 2000, a very small number of employees of BP Chemicals were granted a notional service credit, SQS.  Due to the rarity of SQS, (a description Mr Thomas disputes- he says all new graduate entrants to BP in his age range qualified for such a benefit) this was overlooked in calculating the transfer payment for 2 members ie Mr Prager and Mr Thomas.  As soon as the Trustee was made aware of this oversight, it took immediate steps to recalculate the transfer payment and pay an additional £134,398 on 21 December 2000.

34. The transfer value had been calculated correctly by reference to benefits as at 31 January 1999 in accordance with the enhanced methodology set out in the sale and purchase agreement between BP Chemicals and Internatio Muller.  This takes account of all entitlements transferring members had under the Scheme.  Those who elected to take advantage of the transfer on enhanced terms completed the Option Form which set out in very clear terms the effect of electing to transfer, including the statement that the member “will have no further rights to benefits under the [Scheme]” (see paragraph 7).

35. The Applicants ceased to be employed by BP Chemicals with effect from 31 July 1998, some 15 months before the de-integration announcement was made.  In addition, the effective date of the benefit improvements was 1 May 2000, some 22 months after the employment relationship ended.  

36. All employers keep their remuneration and benefits strategy and policies under constant review and BP Chemicals is no different in this regard.  In December 1998 BP Chemicals had not pursued the possibility of providing de-integration for any members of the Scheme in any detail.  The final decision to provide the de-integration benefit improvement was not made until a few days before the announcement dated 4 November 1999.  At no point during BP Chemicals’ considerations did it include members who elected to transfer out of the Scheme prior the effective date of de-integration as potential recipients of benefit improvement.

37. BP Chemicals accepts that it owes a duty of good faith in the exercise of its power under the Scheme to alter the benefits payable under the Scheme.  It is however entitled to safeguard its financial and other interests and it cannot be said that it is obliged to provide benefit improvements under the Scheme to those members who ceased to be employed at an earlier date.   Furthermore, there is no obligation on BP Chemicals to discuss with its employees or former employees proposals regarding prospective benefit improvements under the Scheme.  

38. The Trustee may not adjust the transfer as it can only provide benefits in accordance with the Trust Deed and Rules of the Scheme.

CONCLUSIONS

39. The Courts have held that there is no general duty upon an employer to provide information and/or advice to an employee in order to prevent economic loss.

40. However, in this case BP Chemicals promised that individual advice would be given on pension options for accrued service up to the date of the transfer taking into account the specific position of that individual within the Scheme; and that it would give advice to ensure that the members’ existing rights were protected.  

41. Individual advice was given in so far that various announcements were provided to the individuals about their options – see paragraphs 6 and 11.  

42. But the Applicants consider that individual counselling sessions were what was promised; and that any competent advice at those sessions would have covered whether any specific benefits improvements were envisaged.  So far as the first part of this claim goes I think they are right: what the Respondents in the event offered fell short of the individual counselling that was promised.  The failure to honour that promise can be seen as maladministration.  

43. But I am far less convinced by the second part of the claim.  I would not generally expect those offering such counselling to have regard to future changes in the Scheme which may or may not come about (unless those changes were highly probable and likely to take place within a very short time which was not the case here – see paragraph 44 below).  It seems to me that this part of the Applicants’ claim is made with the benefit of hindsight.  I am far from convinced that the Applicants, when presented with enhanced transfer terms would have rejected that option because of the possibility of a benefit enhancement that may or may not take place at some stage in the future.  With the benefit of hindsight when de-integration had been granted they may have so acted – but what is relevant is whether they would have done so in July 1998 when there was only the possibility of the improvement.  

44. The Applicants have submitted that de-integration was under consideration for some years and thus was foreseeable.  The fact that it had been talked about for a number of years does not give rise to an implication that it was likely to take place in the short term.  In the event the change was not effective until some 17 months or so after the Applicants had requested a transfer from the Scheme.  

45. I have also noted that the Applicants did not make any requests for the missing counselling before choosing to go ahead with their transfer out of the Scheme.  The evidence suggests that such advice as was sought was related to employment matters and so far as it did relate to pensions it was about the nature of the new scheme (ie whether it would be final salary or money purchase).  Nor do I find that the Respondents were obliged to offer counselling after the Applicants decided to transfer.  All in all I have come to the view that the failure to provide the counselling as promised was not a source of injustice to the Applicants.  

46. Claims of pressures to transfer are seemingly in the context of transferring employment and therefore are outside my jurisdiction.  To the extent they are complaints about pressure to transfer pension benefits they are complaints which have been made outside the time limits for making complaints to me.  I also note that the Respondents assert that in the month after the deadline to transfer, forms continued to be accepted and processed; and no notifications were subsequently received that those decisions be withdrawn.  Promises that the Applicants would not be worse off were met in so far that at the time of their decision de-integration did not apply.

47. I have not seen any evidence to lead me to the view that such advice as was given was inaccurate or misleading, thus the case of Outram does not in my view help the Applicants.  But I have found that the failure to provide advice when offered amounted to maladministration.  

48. I next consider whether the Applicants were deferred members under the Scheme at the time of de-integration and thus entitled to enhanced transfer values.   

48.1. The transfer being a bulk transfer would have been calculated on a different basis from an individual transfer.  But the bulk transfer amount is divisible and indeed details of the amount pertaining to each individual were shown to me (see paragraph 14).  The transferred funds were divisible in so far that they bought each member year-for-year service in the final salary section of the new scheme and for those transferring to the money purchase section an amount equal to their transfer value.

48.2. Accordingly, where the transfer payment made on 8 October 1999 correctly represented members’ accrued benefits under the Scheme, those individuals were no longer deferred members of the Scheme.

48.3. For some individuals, part of the transfer payment was effected after the change date, 1 May 2000.  This applies to Mr Prager and Mr Thomas in respect of SQS and possibly for Mrs Holborn in respect of her additional voluntary contributions as they too were not completely effected until after the change date (see paragraphs 20 and 21).  

48.4. Mrs Holborn’s AVC transfer related to a free-standing additional voluntary contribution scheme.  On the basis that such a scheme is separate from the Scheme, Mrs Holborn was not a deferred member of the Scheme and so is not eligible for any benefit.

48.5. Mr Prager and Mr Thomas requested and authorised the Trustee to make a transfer payment representing their benefits accrued under the Scheme to 31 January 1999 to the new scheme.  Their part of the bulk transfer payment was in respect of the value of those benefits that had accrued to 31 January 1999 and would not therefore have included any augmented benefits on 1 May 2000.  They also completed forms confirming that they wished to join the new scheme from 1 February 1999 (and did so).

48.6. To my mind therefore, Mr Prager and Mr Thomas were agreeing that they would no longer be members of the Scheme after 31 January 1999 and that no benefit would be payable in respect of service accruing after 31 January 1999.  That assets remained in the Scheme after that date or indeed after the date of change 1 May 2000 does not change that agreement.

48.7. However, I accept that it is also arguable that as assets remained in the Scheme benefits remained payable in respect of them; that they remained members under the Scheme (see paragraph 22) and rights to benefit under the Scheme subsisted (see paragraphs 7 and 14).  As members they would be eligible for the benefit improvement.  

48.8. But whatever the strict position may be at law for the reasons below I would decline to make any directions in favour of Mr Prager and Mr Thomas.  The transfer payment amount on 8 October 1999 was incorrect.  The correction took place after the change date.  It would be inequitable for some individuals to benefit from that position and I need to bear in mind that such a benefit would be at the expense of a scheme they had chosen to leave.  

48.9. Equity looks to the intent rather than the form and looks on that as done which ought to be done.  Agreements for value may be treated as if they had been performed at the time when they ought to have been so performed with the same consequences as if they had then been completely performed.  

48.10. The basis of calculating the Applicants’ benefits was agreed; payment was to be made on 8 October 1999.  That a subsequent payment was made because of an oversight in respect of the agreed calculation does not change the fact that the substance of the payment and the consequences following therefrom was made and had effect on 8 October 1999 whether or not such a mistake arose because of the (disputed) rarity of SQS benefits.  

49.
Finally, dealing with the question of distress.  I accept that receiving an announcement stating that de-integration would apply when this was not so, may have caused some distress to the Applicants who realised that with the benefit of hindsight they may have preferred not to transfer.  This is not however similar to having been told that a higher amount would be received only to find a lower amount being supplemented.  I do not regard what happened as injustice caused by maladministration.  

DAVID LAVERICK

Pensions Ombudsman

26 September 2003
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