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PENSION SCHEMES ACT 1993, PART X 

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
M G Cahill

Scheme
:
The Storage Technology Final Salary Benefits Plan (the Scheme)

Respondent
:
The Trustees of the Storage Technology Final Salary Benefits Plan  (the Trustees)

MATTERS FOR DETERMINATION 

1. Mr Cahill complains that the Trustees of the Plan, in determining his final pensionable salary on leaving service, failed to take into consideration bonus payments paid to him which would have increased his pensionable salary.  He believes that these should have been included as part of the benefit enhancements he was given.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL RULES

3. The definitions contained in the Definitive Deed and Rules dated 15 October 1985 (the Rules) state that

· Final Pensionable Salary means:

“The highest average Pensionable Salary of a Member over any consecutive period of thirty-six months during the five years preceding Normal Retirement Date, retiring, leaving Service or dissolution of the Scheme whichever is the earliest”, 

· Pensionable Salary means:

“the Salary of a member less an amount equal to 150% of the Lower Earnings Limit”, and

· Salary means;

“the total basic fixed salary or wages of a Member (which shall be determined by reference to the Member’s emoluments as at each Accounting Date and shall then be deemed for pension purposes to remain fixed for the following twelve months) and shall not, unless an Employer in any particular case so decides, include any directors fees, bonuses, commissions, overtime or other fluctuating emoluments.”

4. On the 12 June 1995 the Trustees passed a Minute about certain benefit augmentations which affected Mr Cahill.  It referred to certain members having: 

“their benefits augmented by increasing the rate at which their pension accrues with effect from 1 April 1995.  The increased accrual rate will only apply to pension in respect of Pensionable Service completed from 1 April 1995”.

5. The Minute went on to say that 
“when calculating these Members’ Scheme benefits, Pensionable Pay will not be as defined in the Summary of Benefits leaflet, but will be:-
“At any time between a 1 January and the following 31 December inclusive, ….the annual rate of basic salary on the 1 January, plus the fluctuating emoluments received in the 12 months prior to that 1 January subject to a maximum of 120% of basic salary or the earnings cap, if lower, less an amount equal to 1.5 times the Lower Earnings Limit on that 1 January”

KEY FACTS

6. On 19 June 1995, Mr Cahill was informed by his employer, Storage Technology Limited (StorageTek) that his pension benefits would be enhanced in a number of ways.  

7. A relevant paragraph in the letter reads;

“2.  Secondly, the definition of your pensionable salary currently excludes your bonus earnings.  In future these will be eligible for inclusion subject to a maximum of 20% of basic pay or the level of the Inland Revenue earnings cap if lower.  This also means that both you and the company will now pay pension contributions on your bonus earnings”.

8. On 21 March 1996, StorageTek replied to a query on the benefit enhancements from Mr Cahill.  They provided additional information to clarify Mr Cahill’s situation, which included an extract from the Trustees Minute regarding the new calculation of pensionable salary ( see paragraph 5 above).

9. On 11 September 1996, StorageTek wrote to Mr Cahill informing him that the additional contributions in respect of the benefit enhancements had not been collected to date.  In this letter they informed Mr Cahill that they needed to bring contributions up to date for 1995 and these would be collected over the remaining four months of 1996.  They added that the additional contributions for 1996 would be collected during 1997.  The calculation shown for Mr Cahill’s own outstanding additional employees contribution was:-

5% x £7,500* (Bonus) = £375

(* this appears to be an incorrect figure, as it does not agree with any of the bonus figures later provided by Mr Cahill or StorageTek, for any of the years in question)

10. The Benefit Statement showing Mr Cahill’s benefits as at 1 January 1996 refers to Pensionable Pay at that date of £51,700 which included the bonus of £7,500, paid in 1995, mentioned in the letter of the 11 September 1996.
11. Mr Cahill left the service of StorageTek on 31 December 1996 and, on 10 May 1997 a Statement of Preserved Benefits was issued, showing Final pensionable pay of £40,787.33.
12. As his retirement date of 11 August 2003 approached, Mr Cahill reviewed his pension entitlement in the Scheme and could not agree the Final pensionable pay used.  He queried this with StorageTek and on 11 May 2001 they provided a breakdown which gave a higher figure of £44,300.67.  On 15 May 2001, Mr Cahill contacted StorageTek again and pointed out that, whilst he agreed the figure that they had given to him, his Preserved Benefit Statement showed the lower figure.  On the same day, StorageTek replied and confirmed that the figures on the Statement of Preserved Benefits were correct and the figures quoted by them on 11 May 2001 were incorrect.  However, they did not provide any other details to explain the basis of the calculation.

13. On 25 June 2001 Mr Cahill requested advice from my office and was referred to OPAS.  They suggested that Mr Cahill use the Scheme’s Internal Dispute Resolution Procedure to clarify the basis of the calculation of Final Pensionable Salary.  On the 12 August 2001, Mr Cahill complained to StorageTek that, despite several attempts to obtain information, he still had not received an answer to his query regarding the calculation of his Final Pensionable Salary.  He asked to use the Scheme’s Internal Dispute Resolution Procedure.

14. On the 28 August 2001, StorageTek replied explaining the basis of the calculation.  They also stated that:- 

· “The initial calculation you received from the company was incorrect as the 120% enhanced benefit was applied to your 1995 salary.  The benefit was not introduced until mid 1995 and was first applied at 01 January 1996”.

15. Mr Cahill queried this reply with OPAS and on 13 November 2001 they contacted StorageTek to obtain clarification.  They stated that StorageTek’s letter of21 March 1996 inferred that the new definition of pensionable salary would apply to pensionable earnings in previous years.  On 15 November 2001, StorageTek replied, enclosing a copy of the relevant Trustees minute and restating that the changes were effective from 1 April 1995.

16. OPAS responded arguing that, as section 1b of the Trustees minute (the part that dealt with the improvement to Pensionable Pay) began “At any time between a 1 January and the following 31 December inclusive, Pensionable Pay will be…….”, the bonuses received in 1993 and 1994 should have been added to Mr Cahill’s basic salary at 1 January 1994 and 1 January 1995 respectively, when calculating Pensionable Salary at those dates.  Opas stated that such a calculation would have resulted in a final pensionable salary of £45,420 for Mr Cahill at his date of leaving StorageTek.

17. On 6 December 2001, StorageTek responded stating that:-

-
the basis under which the enhanced benefits were granted and funded did not include any element of backdating,

· the enhanced benefits were intended to be effective from 1 April 1995,

· this had been discussed recently with one of the Trustees at the time, and they confirmed that the members concerned were made aware that the effective date of the changes was 1 April 1995, 

· StorageTek were not prepared to amend the final pensionable pay for Mr Cahill, and

It would be unfair to offer him a benefit not offered to others in a similar position.

18. On 14 May 2002, StorageTek made a submission to my office reiterating that the enhancements were effective from the 1 April 1995.  They specifically pointed out that the letter from StorageTek of the 19 June 1995 to Mr Cahill, which announced the benefit enhancements, stated in respect of bonus earnings that “In future these will be eligible for inclusion”.

CONCLUSIONS
19.
Point 1b of the Trustees Minute, which specifically describes the inclusion of bonuses in pensionable salary, makes no reference to any limiting date.  The letter of the 19 June 1995 does use the words “In future” when referring to the inclusion of bonuses.  This could refer to future bonuses or future pensionable salary calculations.  

19. The letter of 11 September 1996 from StorageTek to Mr Cahill (see Paragraph 9) requested contributions on a basis which included a bonus thus supporting the interpretation that the announcement applied to future calculations rather than future bonuses.  

20. I consider that Mr Cahill was entitled to expect bonuses to be included in the   calculation of his pensionable salary for 1 January 1994 and 1 January 1995.  I therefore make the appropriate direction below.  

DIRECTIONS
21. Within 28 days the Trustees will: 

· arrange for Mr Cahill’s leaving service benefits to be recalculated using a final pensionable salary of £45,420.  This will include the relevant bonuses in the pensionable salary calculations at 1 January 1994 and 1 January 1995, as well as 1 January 1996, and

· commence paying the recalculated pension to Mr Cahill.  The accumulated shortfall will paid to him at the same time as the next correct payment together with interest as determined from time to time by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

2 December 2003
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