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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C Bentkowski

Scheme
:
The Smurfit UK Pension Fund (“the Scheme”)

Manager
:
Jefferson Smurfit Group plc (“Smurfit”)

Trustee
:
Smurfit Staff Pension Trustees Ltd (“the Trustee”)

THE COMPLAINT (dated 22 January 2002)
1 Mr Bentkowski complains that following an injury at work the Trustee wrongly refused his application for an ill-health pension and failed to exercise its discretion properly.

SCHEME RULES AND CODE OF PRACTICE

2 The Scheme Rules provide as follow:

“Early Retirement

3.2.1
With the Trustees’ Agreement, a member may receive an immediate pension (subject to the condition in rule 3.3) if he retires from Pensionable Service and Service before Normal Pension Date:…

3.2.1.2 because of ill health which in the Trustees’ opinion prevents a member from following any employment or seriously impairs his earning capacity (including a member whose ill-health stops him asking for an immediate pension).

3.3
A pension shall only be paid under rule 3.2 if the amount payable at State Pension Age would at least equal the Member’s Guaranteed Minimum Pension.  The Trustees may pay a smaller pension before State Pensionable Age if the benefits payable in respect of the Member are at least actuarially equal in value to the benefits which would otherwise have been payable on leaving pensionable service…

8.4
the Trustees may reduce any pension which became payable on the grounds of ill-health if they are satisfied that the member is no longer suffering from ill health.  Any reduction made under this rule shall be made in accordance with Actuarial advice.”

3 A Code of Practice entitled “Ill Health Pensions” approved by the Trustee was in force at all material times.  Under the Code it is the job of the Trustee’s Medical Officer to assess the claim and the evidence supporting it.  The Code states:

“The test requires that in deciding whether,

(A) (i)
A member is suffering from ill health or other incapacity of so serious a nature as to render him totally incapable of employment

or

(ii) A member is suffering from ill health or other incapacity of so serious a nature as to seriously impair his earning capacity

or

(B) A member is not suffering from such ill health or incapacity which renders him incapable of continuing any employment or seriously impairs his earning capacity

the Trustee shall ensure that its decision is measured by the facts of each individual case and the surrounding circumstances therein, to ensure whether an ill health claim has/has not the required merit to be successful under Clause (A) above.  In looking at the surrounding facts and circumstances the Trustee shall take into account the following matters:

(i) The claimant’s previous job and salary (his knowledge and skill).

(ii) The job and salary (if any) now within the capacity of the claimant (compatible to his knowledge and skill) whether or not such job is available to him

(iii) The illness of the claimant and the duration thereof.

If thereafter the Committee is satisfied, on the medical evidence submitted, and having taken account of all the surrounding facts and circumstances as detailed in the Trustee’s test for ill health claims, -

i) The claimant member concerned is incapable by virtue of his incapacity of securing any employment whatsoever.

or

ii) The earning capacity of the claimant member concerned is, by virtue of his ill health so seriously impaired that the member is incapable of independently supporting himself and his dependents financially into the future (without regard to the standard of living to which he was accustomed prior to ill health)

Then an ill-health pension should be awarded.”

MATERIAL FACTS
4 Mr Bentkowski was employed by Burnley Paper Mills, later called Smurfit Paper and Board Mills, Burnley as a process operator.  His work involved loading a machine with rolls of board and unloading cut sheets of board.  He was a “Senior B” member of the Scheme.  He is currently a deferred member of the Scheme.  The Scheme is governed by a Consolidated Trust Deed and Rules dated 15 June 1993.  It is a final salary scheme.

5 Mr Bentkowski sustained a back injury at work on 16 May 1994 while pushing a 1.5-ton roll of board.  He has said it is a registered industrial accident.  This left him with minor lesions of the back.  He had minor back problems before the injury.  Since the injury he has suffered from acute low back pain.  He returned to work after three weeks 

6 Smurfit dismissed Mr Bentkowski as redundant on 9 September 1995.  He has been unemployed ever since and receives Disability Living Allowance and Industrial Injury Benefit.  

7 On 6 October 1994 Mr A J N Dennison, consultant orthopaedic surgeon, wrote a medical report on Mr Bentkowski.  He concluded that he had a strain or sprain of the lower lumbar spine which would improve with physiotherapy over the following six months, though he might always have a slight discomfort.  Mr Bentkowsi had extensive physiotherapy for some six months.  

8 On 6 June 1995 Dr R T S Henderson, occupational medical adviser to Smurfit, reported on his examination of Mr Bentkowski to the latter’s GP, Dr Phillips.  He recorded that the injury appeared to involve soft tissue around the L5-S1 junction.  He advised more physiotherapy, which was available at work, and suggested that Mr Bentkowski would need advice about the long-term effects of the back injury as his work involved lifting heavy loads and bending.  On 20 July Mr Dennison wrote a further report.  He said that “flexion was 75% of normal with pain.  Extension is full with pain.  Lateral flexion to the left is full with pain; to the right is full and pain free.  Straight leg raising is 80% bilaterally both with back pain.  The Trandelenburg test is normal.  In the hips he has a full range of movements but flexion of either causes back pain.  Pulses and circulation and lower limb neurology are normal” He concluded that Mr Bentkowski “should be able to continue his job…with some help and some care in the manner of use of his back.  I do not think he will need further treatment.”

9 On 14 September 1995 Dr Henderson noted that 

“his long term fitness for his present type of work is a matter for concern” 

10 The GP referred Mr Bentkowski to a consultant orthopaedic surgeon, Mr C Schmitgen, who on 29 January 1996 reported to the GP on his examination of Mr Bentkowski.  He diagnosed “chronic SI syndrome”.  On 2 March the Scheme’s attending physician submitted a statement of disability copied to the GP at the Oxford Road Medical Centre, Burnley.  He found that Mr Bentkowski was totally incapacitated indefinitely for any occupation and that he was not a suitable subject for rehabilitation.  

11 Mr Bentkowski’s application to the Scheme for an ill-health pension in April was refused.  At about this time Mr Bentkowski commenced an industrial injury claim which was settled out of court.

12 Mr Bentkowski was also referred to Dr Graeme J McGrath, a consultant psychiatrist and psychotherapist who informed Mr Bentkowski’s solicitors, Pollard Bower and Co (“Pollard Bower”) on 16 June 1996 that from the date of Mr Bentkowski’s dismissal in September 1995 he had been unable to work and that that was the genuine consequence of his accident.  He added: “Mr Bentkowski will continue to be unfit for work for at least a further six months as described in my report.  His employment prospects after that time will depend upon the degree of improvement of his physical symptoms.” He also said that Mr Bentkowski “described symptoms of a Severe Depressive Episode” indicating a depressive illness of considerable severity…” He concluded that he developed this depressive illness as a result of his injury.

13 On 16 September Mr Schmitgen sent a further opinion to the GP following a CT scan carried out on 25 July.  He advised :

“no evidence of disc herniation noted at levels L3/4 or L4/5.  At level L5/S1 there is a mild left-sided posterolateral herniation of the disc.  Posterior articular facet hypertrophy is noted on the left and is shown to encroach on the foramen.  There is also fairly marked narrowing of the lateral recess on the left which could cause entrapment of the SI nerve root.

The type of accident was not sufficient to cause disc disruption.  Nevertheless the accident caused the onset of severe symptoms…which causes him to be handicapped in the open labour market…”

He explained his findings in more detail to Pollard Bower on 21 October.

14 On 30 November the Trustee reconsidered his application on the basis of a resubmission and concluded that there was insufficient evidence to support the claim for am ill-health pension.  This view was reiterated on 14 January 1997.

15 On 30 January 1997 a member of Mr Schmitgen’s group wrote to the GP that he was referring Mr Bentkowski to a Mr D’Souza to consider operative treatment.  On 24 April one of Mr D’Souza’s team wrote to Mr Schmitgen: 

“I feel considerable functional overlay exists here.  However, to give the patient the benefit of the doubt, I have organised MRI scan.”

16 On 4 September 1997 the Trustee, having reviewed the complete file, decided that the claim did not meet the standard sufficiently to be upheld.

17 On 18 September Mr Dennison wrote a further report.  He had the benefit of the results of the MRI scan and concluded: 

“I do not feel that surgery would be helpful.  He may get some help with pain relief measures including further injections.”

18 On 22 September Mr Dennison wrote to Pollard Bower following the submission of his report on Mr Bentkowski.  He said, “ I feel that Mr Bentkowski is genuine in his complaints and is not malingering.  He now has a chronic back strain which is unlikely to be due to a surgically treatable disc problem.” He concluded that he was right to stop his work at the mill which involved carrying heavy loads, though he might in the future be able to undertake light work involving no heavy lifting or bending.  He should not return to his previous job.

19 Mr Bentkowski wrote to the Trustee about the Scheme’s ill-health retirement provisions on 10 March 1998.  In reply it sent him a copy of the Trustee’s Code of Practice in relation to such claims.  The author added: “The medical evidence submitted on your behalf did not support the degree of incapacity required to satisfy the conditions necessary for your claim to be admitted.” On 30 March Pollard Bower told Smurfit that their client was permanently incapacitated from work and asked it to reconsider his request for an early ill health retirement pension.

20 The Trustee reiterated its previous view at its meeting of 22 May.  On 18 June Dr McGrath wrote a supplement to his two previous reports to Pollard Bower having been asked to comment on the report of Mr Dennison.  He dismissed any idea that Mr Bentkowski was malingering; opined that he had suffered from depressive illness following the onset of pain; said the pressure of the legal proceedings had contributed to this; but he could not comment on the orthopaedic issues.

21 Pollard Bower wrote again on 2 November 1998.  The Trustee replied on 7 December that the there was no new medical evidence to alter the Trustee’s decision.  On 29 December the consultant orthopaedic surgeon at Burnley General Hospital told Mr Bentkowski that he could provide a report to the pension fund when his chemonucleosis had been completed on 26 March 1999.

22 On 6 July 1999 Aon, the Scheme Administrator, wrote to Mr Bentkowski enclosing a copy of his AVC benefit statements from Friends Provident.  The Administrator stated that he had previously been refused an ill health pension and invited him to reapply.  

23 On 13 July Mr Dennison confirmed his belief that Mr Bentkowski was not fit to return to work.  On 9 September Pollard Bower received a further report form Dr Phillips identifying degenerative disc disease, a disc prolapse and lumbar spondylosis.

24 On 5 November 1999 the Trustee wrote to Mr Bentkowski that the medical evidence did not support the degree of incapacity required to admit the claim.

25 On 14 January 2000 an imaging report concluded:

“CT of 25.07.96 showed a convincing left L5/S1 disc herniation affecting left S1 root.  It looks more or less the same now.  Reduced L5/S1 disc height and disc herniation/fibrosis etc.  is just to the left of the mid line and is no doubt affecting the left S1, and possibly S2 roots.  Nil else.”

26 On 15 March Mr Bentkowski’s consultant orthopaedic surgeon, Mr S R d’Souza, wrote to the GP that he was “reasonably pain free with regards to sedentary activity.  However, he is not able to undertake any activity involving excessive bending, heavy lifting or prolonged sitting/driving.  He has not returned to his previous job.  He wished to claim from his pension fund.  I have explained to him that he is capable of some form of light duty.  If he is able to claim from his pension fund regarding partial disability I would support his claim.”

27 On 4 October 2000 Mr Bentkowski was referred by his GP to Mr Ross, a consultant spinal surgeon.  On 10 October 2000 Dr Ross wrote to the Oxford Road Medical Centre that having had Mr Bentkowski referred to him he would like to carry out a discography with a view to determining whether he was a candidate for an Acrodisc.  At its meeting on 30 November the Trustee confirmed its earlier response to Mr Bentkowski’s claim.

28 On 25 February 2001 OPAS, who had been consulted by Mr Bentowski, asked the Trustee what information it had considered in relation to the application, particularly as to whether Mr Bentkowski’s earning capacity had been impaired.  In reply the Trustee said that it had forwarded the supporting information to its Chief Medical Officer who recommended that Mr Bentkowski be invited to attend a Health Claims Bureau for a physical evaluation.  Thereafter the Chief Medical Officer would review the situation.

29 Mr Bentkowski attended that examination on 3 April 2001.  The physiotherapist said that a return to work at that time would be outside Mr Bentkowski’s capabilities, but that he was capable of work in a lighter role.  Meanwhile the Trustee instructed a private investigator with the following brief: “to investigate the claimant’s current circumstances but in particular monitor and observe his activity and level of mobility on the day of his attendance for PES assessment at Manchester”.  The Trustee received on 10 April a report and video from private investigator which suggested that Mr Bentkowski was able to walk long distances (two miles) at a brisk pace and that “we doubt he is disabled as alleged”.  The Trustee wrote to him on 27 April that he did not satisfy the criteria for an ill-health pension.  It noted that he had undertaken some training in computer work.  OPAS asked for a copy of the report which was refused.  Instead it was sent a copy of a memorandum from the Chief Medical Officer, Dr Calm Brady, confirming this view in writing on 25 May but giving no reasons.

30 Mr Bentkowski invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP) on 24 July 2001.  On 7 August Mr Kevin Goss, Smurfit’s Director of Pension and Benefits, responded as the adjudicator appointed by the Trustee.  He said 

“the evidence provided indicates that your medical problems do not prevent you from following any employment and that your medical problems have not so seriously impaired your earning capacity as to render you incapable of independently supporting yourself and your dependents financially into the future without regard to the standard of living to which you were accustomed prior to your ill-health.” 

He rejected the allegation that the Trustee had adopted an incorrect construction of the scheme rules, had made insufficient enquiries into Mr Bentkowsi’s medical condition; and had perversely failed to examine all relevant facts.  He upheld the Trustee’s decision to refuse an ill-health pension.

31 Mr Bentkowski invoked Stage II of the IDRP on 17 September on the basis that his earning capacity had been seriously impaired as a result of his accident.  He also argued that the Code of Practice imported conditions which were not contained in the Scheme Rules.

32 The Trustee considered the matter at its meeting of 23 November.  On 21 December Ms Jeanne-Marie Moriarty replied as Secretary to the Trustees.  She stated that the Trustees had reiterated their view that the “claim does not support the degree of incapacity required to satisfy the conditions necessary for a claim to be admitted”.  The facts taken into consideration were those available to the Trustees at their review of 25 May 2001.  The report did not refer to Mr Bentkowski’s earning capacity.

33 Surgery was performed on Mr Bentkowski’s back on 11 January 2002 and he complained to me on 22 January 2002.

34 On 23 July 2002 the Trustee reviewed Mr Bentkowski’s claim on the basis of a comprehensive report and reaffirmed its earlier decision to refuse the claim.

35 Mr Bentkowski underwent a further operation to his back in April 2003.

36 Mr Bentkowski does not dispute that he is able to carry out light work and does not base his claim on an argument that he is unfit for any employment.  He claims that his earning capacity has been reduced significantly since leaving the Smurfit’s employment.  He argues that the Trustee has not examined properly the effect of his accident upon his earning capacity and argues that he is incapable of providing independent financial support for his dependents.

CONCLUSIONS

37 Mr Bentkowski maintains that he is incapable of carrying out more than light duties as a result of his industrial accident and that his earning capacity has been reduced in consequence.  He is unemployed but has undergone some computer training.  The medical evidence he has advanced does not of itself demonstrate that his earning capacity is seriously impaired.  However, he has added that he is in receipt of Disability Living Allowance and Industrial Injury Benefit.  In my opinion he has probably presented a sufficient prima face case for the Trustees to consider.

38 Mr Bentkowski says that the Trustees have failed to examine properly his contention that he has suffered a serious impairment in his earning capacity as a result of his accident and that they have relied incorrectly on the Code of Practice at the expense of the clear meaning of Rule 3.2.1.2 itself.

39 The Trustees are entitled to look to explanatory guidance on how to interpret the Rules but I agree with Mr Bentkowski that the determining factor is the Rule itself and not the guidance.  In this case the Rule simply says that a member may receive an immediate ill-health pension if the “ill health seriously impairs his earning capacity”.  The test outlined in the Code extends the test in the Rule by importing a test of whether he is capable of supporting himself and his dependents independently.  That goes too far in my view.  

40 Quite apart from that I have seen no assessment by the Trustees of Mr Bentkowski’s case against the three criteria (i)-(iii) in Case B set out in paragraph 3 above.  The Trustees should now examine Mr Bentkowski’s application in the light of expert advice and their own three criteria.

41 I uphold this complaint to the extent that the Trustees’ consideration of Mr Bentkowski’s application for an ill-health pension took into account irrelevant factors and omitted to give sufficient reasons for their refusal.  

DIRECTION

42 I direct that within 12 weeks of the date of this determination the Trustees shall rehear Mr Bentkowski’s application and report the outcome to me in a full report setting out their findings against their three criteria and including an expert assessment of the effect of Mr Bentowski’s ill-health upon his earning capacity and whether any impairment is “serious”.
DAVID LAVERICK

Pensions Ombudsman

8 October 2003
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