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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M Blackburn

Scheme
:
Police Pension Scheme

Administrator
:
South Yorkshire Police Authority (SYPA)

MATTERS FOR DETERMINATION

1. Mr Blackburn is concerned that his back injury was not taken into account when his injury pension was reassessed in 1997; that an increase to his injury pension was not sufficiently backdated; and that his injury pension was reduced following his appeal against a further reassessment in 1998.  He says that he has suffered injustice, in particular, financial loss and stress.

2. Mr Blackburn’s application was made against South Yorkshire Police (SYP) as his former employer and SYPA as administrator of the Scheme.  SYPA, of which SYP is part, has delegated its powers under the Police Pension Regulations to the Chief Constable of SYP.  The sole respondent to Mr Blackburn’s complaint is therefore SYPA.  

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is usually not necessary to distinguish between them.  This Determination should therefore be taken as the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

TIME LIMITS
4. Regulation 5 of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 provides:

“5.-(1)
Subject to paragraphs (2) and (3) below, the Pensions Ombudsman shall not investigate a complaint or dispute if the act or omission which is the subject thereof occurred more than 3 years before the date on which the complaint or dispute was received by him in writing.

(2) Where, at the date of its occurrence, the person by or in respect of whom the complaint is made or the dispute is referred was, in the opinion of the Pensions Ombudsman, unaware of the act or omission referred to in paragraph (1) above, the period of 3 years shall begin on the earliest date on which that person knew or ought reasonably to have known of its occurrence.

(3) Where, in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute not to be referred before the end of the period allowed under paragraphs (1) and (2) above, the Pensions Ombudsman may investigate and determine that complaint or dispute if it is received by him in writing within such further period as he considers reasonable.”

5. The 1997 reassessment took place on 21 August 1997 although the outcome was not notified to Mr Blackburn until 2 December 1997.  Mr Blackburn contacted my office in writing in January 2001, ie just over four years later.  He had however contacted the Pensions Advisory Service (OPAS) in February 2000.  Discretion under Regulation 5(3) to investigate was exercised on the basis that it was reasonable that matters should not be referred to my office until OPAS had concluded their enquires.  Account was also taken of problems, as referred to below, concerning the Internal Dispute Resolution procedure (IDR).  

6. In relation to proceedings issued before 1 December 2000 Section 146(6) of the Pension Schemes Act 1993 (as amended by the Pension Schemes Act 1995) provides:

“The Pensions Ombudsman shall not investigate or determine a complaint or dispute-

(a) if before the making of the complaint or the reference of the dispute, proceedings have begun in any court in respect of the matters which would be the subject of the investigation;” 

7. On 24 August 2000 Mr Blackburn sought judicial review of:

(1) The decision of the Chief Constable of SYP contained in a letter to Mr Blackburn dated 25 May 2000 to reduce his injury pension pursuant to Regulation K2(1) of the Police Pension Regulations 1987;

(2) The decision of the Chief Constable of SYP contained in a letter to Mr Blackburn dated 13 June 2000 to recover from him, by way of deduction from his injury pension, an alleged overpayment of £3,274.  83.

8. A Consent Order was made on 14 December 2000 which recorded:

“Upon the parties agreeing that:

1
The decision of the Respondent to recover from the Applicant an alleged overpayment of injury pension in the sum of £3,274.83 was unlawful, and

2
The Respondent shall pay £3,175 plus VAT (total £3,730.63) towards the Application’s costs;

The Applicant withdraws his application for judicial review.”

I have come to the view that these legal proceedings were not in respect of the 1997 decision.

9. However, the third matter raised by Mr Blackburn ( the reduction of his injury benefit following his appeal against the 1998 reassessment) was the subject of Mr Blackburn’s application for judicial review as set out in paragraph 7 above.  It is therefore outside my terms of reference and I am unable to consider it.  It follows that I am unable to consider any claim for financial loss arising as a result of that decision.  Reference to the 1998 assessment is made later in this determination purely to provide background information.  

RELEVANT PROVISIONS

10. The Scheme is governed by the Police Pensions Regulations 1987 (the 1987 Regulations).  Regulation B4 provides:

“B4.-(1) This Regulation shall apply to a person who ceases or has ceased to be a member of a police force and is permanently disabled as a result of an injury received without his own default in the execution of his duty (in Part V of Schedule B referred to as the “relevant injury”).

(2) A person to whom this Regulation applies shall be entitled to a gratuity and, in addition, to an injury pension, in both cases calculated in accordance with Part V of Schedule B; but payment of an injury pension shall be subject to the provisions of paragraph 5 of the said Part V and, where the person concerned ceased to serve before becoming disabled, no payment shall be made on account of the pension in respect of any period before he became disabled.”

11. Part V of Schedule B provides that a gratuity and injury pension under Regulation 4 are calculated by reference to the degree of disablement: 25% or less (slight disablement); more than 25% but not more than 50% (minor disablement); more than 50% but not more than 75% (major disablement); more than 75% (very severe disablement).

12. Regulation K2 (1) provides:

“Subject as hereinafter provided, where an injury pension is payable under these Regulations, the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered; and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly.  

MATERIAL FACTS

13. Mr Blackburn was a police officer in SYP.  In June 1988, whilst on duty, he sustained injuries to his face, neck, knee and back.  

14. In September 1992 Mr Blackburn retired.  He received an injury award under Regulation B4 of the 1987 Regulations.  The level of his disability was assessed as 25% (slight disablement) by the Selected Medical Practitioner (SMP).  His disability was stated as knee instability.  Mr Blackburn contested that assessment and his disability was reassessed at 26% (minor disablement).  He was reassessed in 1993 as recommended in 1992.  The degree of disablement had not altered.  No recommendation for future re-examination was made.  

15. In 24 July 1997 Mr Blackburn wrote requesting a reassessment.  He said that his neck condition had deteriorated and that further complications had arisen with regard to his back.  

16. Mr Blackburn was re-examined on 21 August 1997 by the SMP.  The SMP wrote to SYP on 21 August 1997.  The letter included the following:

“I think that in reality, it is difficult for him to do any work, but this reflects also the fact that he is partially disabled from a back complaint.

I am a little unsure as to how you should interpret the review of his pension on the basis that he was originally retired, according to his pension certificate, because of knee instability and cruciate damage.  If merely his knee is taken into account, then, although the condition has got worse, his earning capacity, as a result of this, has not changed, and this would leave his percentage of incapacity unchanged.

However, if we are now going to take into account his neck problem, which would certainly seem to be related to an injury on duty, we are looking at a percentage increase in his pension up to 70 per cent.”

17. The SMP was advised that the neck problem should be included in the reassessment.  The SMP then issued a Certificate of Disablement which recorded that Mr Blackburn was suffering from cervical nerve root entrapment and injury to the right knee and that the degree to which Mr Blackburn’s earnings had been affected was 70%.  The SMP recommended that Mr Blackburn be reviewed in 12 months’ time.  

18. Mr Blackburn was informed by letter dated 2 December 1997.  He wrote to SYP on 2 January 1998 saying that the increase in his disablement was due to “another injury resulting from an injury on duty” which meant, in his view, that the increase in his benefits ought to be backdated to the date of his retirement (September 1992) and not the date of receipt of his request for reassessment (2 August 1997).  SYP did not agree.  

19. The National Association of Retired Police Officers (NARPO) wrote on Mr Blackburn’s behalf on 13 January 1998.  NARPO referred to the Home Office Commentary on the 1987 Regulations which in relation to Regulation B4 said:

“If you are permanently disabled as a result of an injury on duty you will be entitled to an injury award whether you ceased to serve on account of your injury or for some other reason.  (In rare cases the effect of an injury may not come to light until several years later).  

The Commentary continued:

“If after your retirement on some other ground, you become permanently disabled as a result of an injury on duty, you will then become entitled to an injury award.  (This award does not depend on your having retired on the ground that you were permanently disabled at the time….This is sometimes known as an “after-appearing injury…..”).

20. There was further correspondence on the matter between NARPO and SYP culminating in the latter’s letter of 31 July 1998 stating that SYPA’s position remained unchanged.

21. Mr Blackburn’s medical condition was further reviewed by the SMP on 16 September 1998.  The SMP had before him two letters from Mr Blackburn dated 11 and 27 June 1998 requesting that the examination should take into account his back condition.  The Certificate of Disablement issued by the SMP (wrongly dated 13 September 1998) stated that Mr Blackburn was suffering from cervical nerve root entrapment and injury to right knee and that the degree of disablement had not altered from 70%.  A further review in 12 months time was recommended.  

22. Mr Blackburn was not notified of that decision until 8 February 1999.  He then appealed against that assessment to the Medical Referee on the basis that his back injury had not been taken into account.

23. On 23 August 1999 Russell Jones & Walker, solicitors representing Mr Blackburn, wrote to SYPA.  They argued that the assessment on 21 August 1997 was a new assessment of a new injury on duty and the revised injury pension should therefore be backdated to the end of 1993/beginning of 1994 on the basis that was when, according to Mr Blackburn, his neck condition, which deteriorated after his retirement, had become seriously disabling.  SYPA, after seeking Counsel’s Advice, rejected that claim.  

24. Mr Blackburn’s appeal had not been concluded by 13 September 1999 when he was due to be reassessed again in accordance with the recommendation made by the SMP the previous year.  The review was postponed from 13 September to 13 October then to 17 November 1999 when the SMP assessed the degree of disablement at 70% and recommended a further review in a year’s time.

25. In the meantime the Home Office had instructed a Consultant Orthopaedic Surgeon, Mr Piper, as Medical Referee in connection with Mr Blackburn’s appeal.  A hearing was originally scheduled for 8 November 1999 but rescheduled for 10 January 2000 and then for 7 February 2000.  The Certificate issued by Mr Piper on 20 February 2000 recorded that Mr Blackburn was permanently disabled in respect of arthritis of the right knee but that the knee injury received on duty was not, in Mr Piper’s opinion, sufficient, of itself, to cause the present condition.  Mr Piper certified the loss of earning capacity as a result of an injury received on duty as 25%.  

26. On 25 May 2000 SYP wrote to Mr Blackburn advising him that his appeal had been unsuccessful and that his degree of disablement had been reduced from 70% to 25% with effect from 7 February 2000.  By letter dated 13 June 2000 Mr Blackburn was advised that his injury pension had been overpaid by £3,274.83 and that it was proposed to recover that amount by deduction over 2 years of £136.45 per month from Mr Blackburn’s injury pension.  As mentioned above, Mr Blackburn issued judicial review proceedings in respect of the decisions notified in the letters dated 25 May and 13 June.  

27. Mr Blackburn was reviewed by the SMP on 30 November 2000 (in line with the recommendation made by the SMP on 17 November 1999).  The examination had been originally scheduled for 8 November 2000 but was postponed until 30 November 2000 as Mr Blackburn’s friend who was to accompany him was unable to attend on the day.  Mr Blackburn saw the SMP again on 14 December 2000 and again on 25 January 2001.

28. On 7 February 2001 SYP wrote to Mr Blackburn advising that the SMP had certified Mr Blackburn’s degree of disablement at 62.5% with a review in two years recommended.  Mr Blackburn was advised that his injury pension would be amended from the date of the certificate, 14 December 2000.

29. Mr Blackburn contended that the revised pension should be paid from an earlier date.  After correspondence SYP wrote to Mr Blackburn on 12 March 2001 stating that there was no formal complaints procedure but that the matter had been reviewed and the amended injury pension would be paid from 30 November 2000.  

SUBMISSIONS

30. Mr Blackburn identified five areas of concern.  Adopting his headings, what he says in relation to each matter and what SYPA say in response is summarised below.  

Failure to take Mr Blackburn’s back injury into account in the 1997 reassessment

Submission by Mr Blackburn
31. Mr Blackburn says that when his condition worsened he initially did not realise that it was open to him to seek a reassessment.  He says that it was not until 1997 that he became aware of that possibility after reading an article in a NARPO magazine.  Mr Blackburn says that SYPA failed to inform him what steps he could take if his condition deteriorated.

32. Mr Blackburn says his request for reassessment was made on the basis of “after-appearing injuries”.  He says that his neck injury although present when he left in 1992 worsened during late 1994.  His back injury was not predominant at the time he left but developed over time and these injuries had caused his overall disablement to worsen significantly.  Mr Blackburn advised SYP of his situation in order that an examination could be arranged at which the “after appearing injuries” could be considered.  

33. Mr Blackburn says that it was “blatant maladministration” for the SMP to be asked only to examine Mr Blackburn’s knee.  Mr Blackburn says that it was only after a “heated discussion” that the SMP agreed to examine Mr Blackburn’s neck but not his back.  Mr Blackburn says that when the SMP wrote asking whether the neck injury should be included, the SYP ought to have noticed its error in requesting that the SMP examine only the knee injury and have arranged another examination, for which the SMP could have been properly briefed.  

34. Mr Blackburn says that he was unaware that an appeal against the SMP’s decision had to be made within 14 days.  He considers that he ought to have been informed of that time limit and the existence of any IDR procedure.  Mr Blackburn says that an IDR procedure ought to have been set up in 1996 and that serving officers and pensioners ought to have been told of the IDR procedure.  Mr Blackburn says that he was not told, verbally or in writing, of the existence of an IDR procedure until December 1999 and it then took almost two months to obtain further information.  

Submission by SYPA
35. SYPA accept that Mr Blackburn was not specifically informed that he could seek a reassessment if his injuries worsened.  Although the Scheme booklet mentions “after-appearing injuries”, it does not deal with what happens if an already identified injury worsens.  SYPA say that it is not possible to deal with every eventuality and it was open to Mr Blackburn to seek advice.  SYPA point out that Mr Blackburn did not mention any lack of advice when he did seek a reassessment.

36. SYPA does not accept that when Mr Blackburn was initially reassessed in August 1997 the SMP was only asked to examine Mr Blackburn’s knee.  Although the letter of instruction to the SMP does not include a specific request that the SMP examine Mr Blackburn’s neck and back in addition to his knee, SYPA say that the papers before the SMP would have included Mr Blackburn’s initial report of the personal injury suffered by him which lists facial, back and knee injuries.  SYPA also believe that a copy of Mr Blackburn’s letter of 24 July 1997 requesting a reassessment and setting out in some detail his neck and back problems would have been forwarded to the SMP.  However, in view of the lapse of time, this is not certain.  SYPA say that the letter from the SMP dated 21 August 1997 demonstrates that he was aware that Mr Blackburn had multiple problems, principally relating to his knee and neck and was aware that Mr Blackburn was partially disabled from a back complaint.  

37. SYPA say that Mr Blackburn gave no indication that he was dissatisfied with the SMP’s decision.  Had he done so this would have been treated as an appeal and appropriate steps taken.  SYPA point out that Mr Blackburn was informed of the SMP’s decision by letter dated 2 December 1997 and of the effect on his injury pension by letter dated 5 December 1997.  From Mr Blackburn’s letter in response dated 2 January 1998 there was no indication that he was dissatisfied with the degree of disablement assessed although he was unhappy that the resulting increase to his injury pension had not been backdated further.  

38. SYPA point out that Mr Blackburn states that he was unaware of the 14 day period for appeal but admits that he was seeking advice when that time limit expired.  SYPA also say that Mr Blackburn was aware that a straightforward review by the SMP would only allow him to examine the matters recorded on the last certificate of disablement which had been issued in 1993.  SYPA suggest that Mr Blackburn’s knowledge of the relevant regulations was such that he would have been aware that the period for giving notice could be extended to a period not exceeding six months.  

39. As to whether an IDR procedure should have been in place from 1996 SYPA say that the Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 did not take effect until 6 April 1997.  At that time the Scheme booklet was republished to include information as to the IDR procedure.  SYPA believes but cannot now verify that a copy of the new booklet was issued to all pensioners.  It says that when it received on 14 January 2000 a request for details of the IDR procedure, it replied by letters dated 18 and 24 January 2000 enclosing a copy of the Scheme booklet with a copy of the IDR procedure sent under cover of a letter dated 14 March 2000.  

Backdating of the increase following the 1997 reassessment

Submission by Mr Blackburn
40. Mr Blackburn contends that the increase in his pension awarded as a result of the reassessment in 1997 should have been backdated to 1992.  He says that the relevant regulations provide that any pensioner who is deemed to be suffering from an “after appearing injury” should be paid a backdated pension from, in Mr Blackburn’s case, the date of his retirement (September 1992).  Mr Blackburn says that the SYPA argued (wrongly) that Mr Blackburn was not entitled to the backdating of his pension as he had undergone a medical review, not an assessment of “after appearing injuries”.  

41. Mr Blackburn relies on the note to the Home Office Commentary on the 1987 Regulations set out above and referred to by NARPO.  He says that he had been retired “on some other ground” being his knee injury and he had then become disabled due to two other factors, being his neck and back injuries.  He says that the SYPA’s interpretation of the relevant regulation unfairly disadvantages officers such as himself who retired on an injury pension.  He says that if, after an officer’s retirement at normal retirement age, a disability develops, that officer would be entitled to an injury pension from the date the disability appeared or the date of that officer’s retirement.  In Mr Blackburn’s case, his increased pension has only been paid from August 1997, when he was re-examined.  Mr Blackburn says that again SYPA should have directed him to its IDR procedure.

Submission by SYPA
42. SYPA says that initially Mr Blackburn claimed that the increased pension should have been paid from the date of his retirement, ie 13 September 1992.  Subsequently solicitors instructed on his behalf said that the increased award ought to be backdated to the end of 1993 or the beginning of 1994 when Mr Blackburn first became disabled as a result of his neck problems.  SYPA says that Mr Blackburn has misconstrued Regulation B4 and in particular has confused the word “disabled” with the word “injured”.  SYPA say that the concluding words of Regulation B(2) do not apply to Mr Blackburn because he had ceased to be a member of the police force and was permanently disabled as a result of an injury and he did not therefore cease to serve before he becoming disabled.  As Mr Blackburn did not become disabled with his neck until late 1993 or early 1994 the concluding words of Regulation B(2) preclude the backdating of the pension to any earlier date.  Where an officer has already retired on the grounds of disability, his position is that instead of being disabled as a result of one injury he has become disabled as a result of two injuries, both sustained on the same occasion.  Consequently the degree of his disablement has increased but the fact that he is disabled has not altered.

43. SYPA refer to Regulation K2 which it says is the appropriate provision in Mr Blackburn’s case.  The degree of Mr Blackburn’s disablement has altered and in consequence his pension has been revised.  

44. SYPA does not accept that Mr Blackburn did not receive information concerning his pension entitlement.  It says that all police officers are issued with a booklet, the contents of which include the delayed appearance of the effects of an injury.  Even if, which is not admitted, Mr Blackburn did not receive a copy of the amended booklet published in 1997, he would have received the earlier version which also dealt with the subject.  That said, SYPA accepts that Mr Blackburn should have been informed that it was open to him to purse the matter (ie his interpretation of the relevant Regulations) through the IDR procedure although SYPA says that as Mr Blackburn was represented by solicitors it was assumed that court proceedings would follow if there was continued disagreement as to the interpretation of the Regulations.  

The reasons for Mr Blackburn’s appeal against the SMP’s decision

Submission by Mr Blackburn

45. Mr Blackburn says that, concerned that the difficulties which he says arose at the 1997 reassessment would not be repeated, he wrote to SYP on 11 and 27 June 1998.  In the later letter he requested that he be “examined in respect of, not only the certified injuries on duty those being, the neck and knee injuries, but also their effects upon my lumbar spine which would be an after appearing injury”.  He says that despite his letters his back was still not examined, that injury was not taken into account by the SMP or mentioned on the Certificate of Disablement dated 13 September 1998.  

46. In consequence Mr Blackburn appealed.  He says that SYPA in submitting his appeal to the Home Office failed to make clear the reason for his appeal.  He says that SYPA initially indicated that he was appealing only against the degree of disablement and his concerns relating to his back condition were not addressed.  

Submission by SYPA

47. SYPA said that the SMP was provided with a copy of Mr Blackburn’s letter of 27 June 1998.  SYPA say that the fact that the SMP took account of Mr Blackburn’s back problems on examination is confirmed by the SMP’s letter of 18 February 1999 in which the SMP stated, with regard to Mr Blackburn’s back:

“The main deterioration seemed to be in a back problem.  He is adamant that this is as a result of his original knee injury but I find the link fairly tenuous….I therefore left his injury on duty award unchanged at 70% on the basis that his neck injury and knee injury were no different in terms of their limitations in his earnings capacity and that his back may have been slightly worse but his problem was not substantially caused by his injury on duty.”

The present position
48. A further reassessment took place on 30 November 2000 following which the SMP certified Mr Blackburn’s degree of disablement in respect of his knee and neck conditions at 62.5%.  Although the Certificate of Disablement was not issued until 14 December 2000, payment of the higher injury pension commenced from 30 November 2000.  Mr Blackburn has therefore now been restored to the monetary position he was in before Mr Piper’s decision in February 2000.  Mr Blackburn was reassessed again in 2001.  Although he has latterly suggested that both the 2000 and the 2001 reassessments were deficient in that his back condition was not examined, complaints about those reassessments did not form part of his application to my office and I have therefore not pursued them.

Mr Blackburn’s Alleged Loss

49. Mr Blackburn calculates his total financial loss to be in the region of £40,000.  That sum is made up of the reduction in his pension (from £921.16 to £234.46 per month) for five months from 31 July 2000 (although in fact the reduction was only for four months until 30 November 2000) and the balance of his legal fees (after taking into account the contribution of £3,730.63 paid pursuant to the Consent Order) in relation to the judicial review proceedings of £4,166.  In addition, Mr Blackburn says that had he received a pension in respect of his neck injury backdated to the date of the onset of that injury (October 1994) this would have increased the pension he did receive by about £300 per month over a period of 34 months making a total of about £10,200.  Further, if his back injury had been included as an injury on duty from the date of his first request to have it considered (assuming that the inclusion of that injury would have taken him above 75% disablement and therefore into the top band of the injury pension scale) Mr Blackburn calculates he would have received additional payments totalling about £21,600.  Mr Blackburn says that he and his family have suffered stress for some years over the way in which the matter has been handled and he has received medication for depression, as has his wife.

Submission by SYPA
50. SYPA says that the review was arranged for 8 November 2000 but did not actually take place until 30 November 2000.  Although Mr Blackburn did not question the Certificate of Disablement (assessing his degree of disablement at 62.5%) dated 14 December 2000 Mr Blackburn contended that the resulting increase in his pension ought to have been backdated to 8 November 2000, rather than to the date of the Certificate.  SYPA accepts that SYP’s Head of Personnel was in error in her letter of 12 March 2001 (agreeing to backdate the increase to 30 November 2000) in stating that there was no complaint procedure.  However SYPA says that by then Mr Blackburn was fully aware of the IDR procedure.  SYPA does not accept that its actions have resulted in financial loss and/or heath and welfare problems for Mr Blackburn and his family.  

51. SYPA says that the review which took place in November 1999 was originally scheduled for 13 September 1999.  It was then postponed to 13 October 1999 and then to 17 November 1999.  SYPA says the postponement was because Mr Blackburn’s appeal to the Medical Referee was pending.  However, in the light of a Home Office circular which reported that in a case determined by my predecessor maladministration had been found in failing to review a former officer’s injury pension on the date recommended, despite the fact that a medical appeal was still in progress, it was decided to go ahead with the appointment fixed for 17 November 1999.  

CONCLUSIONS

The 1997 reassessment

52. SYPA have accepted that the information given to Mr Blackburn did not mention seeking a reassessment if his injuries worsened.  It is however unrealistic to expect information provided to cover all eventualities.  It was open to Mr Blackburn to seek further information and I see no reason to doubt that had he done so he would have been informed that he could seek a reassessment.

53. I am unable to agree with Mr Blackburn that the SMP was asked only to consider his knee.  Although the SMP was not specifically requested to examine Mr Blackburn’s back injury, SYP’S letter of instruction dated 6 August 1997 was couched in general terms and did not refer to any particular injury.  That letter simply stated that Mr Blackburn had applied for a reassessment on the basis that his condition had deteriorated.  The SMP queried the position in his letter of 21 August 1997 on the basis that the Certificate of Disablement issued in 1992 referred to instability of the knee whereas the SMP clearly felt that Mr Blackburn’s neck problems were more significant.  It is clear from that letter that the SMP was aware that Mr Blackburn had back problems although in his view the neck condition was the most disabling.  That is consistent with Mr Blackburn’s letter of 24 July 1997 requesting a reassessment from which it appears that, although he mentioned further complications with his back and legs, his main concern was the deterioration in his neck condition.  The SMP, in effect, agreed with Mr Blackburn and increased his percentage disablement as a result from 26% to 70%.

54. After Mr Blackburn had been notified of that decision he did not raise any concern that insufficient attention had been paid to his back condition.  The concern expressed in his letter of 2 January 1998 was not that his back condition had not been taken into account but that the revised pension had been insufficiently backdated.

55. In any event, any failure to take into account Mr Blackburn’s back injury would only be relevant in monetary terms if taking that injury into account would have resulted in a higher overall percentage degree of disablement so as to place him in a higher disablement category.  There is no evidence to suggest that would have been the case.  

56. As to the fact that Mr Blackburn was not informed of the 14 day time limit (which could be extended up to six months) for appeal against the SMP’s decision, I cannot see this is relevant.  If Mr Blackburn in his letter of 2 January 1998 had indicated any dissatisfaction with the degree of disablement certified by the SMP then I see no reason not to suppose that his letter would have been treated accordingly as an appeal.  However, his expressed concern related to date from which payment of the higher injury pension would commence.  In the circumstances, I do not see that any obligation to inform him of the time limit relating to an appeal arose.

57. As to whether Mr Blackburn ought, at that stage, to have been informed of the IDR procedure, similar comments apply in that he did not at that stage voice any complaint.  It was not until his letter of 11 June 1998 that he mentioned concerns as to the way in which the reassessment was handled.  That letter was however written in view of his forthcoming further reassessment.  SYP took appropriate action in response to that letter and Mr Blackburn’s further letter of 27 June 1998 by confirming that the correspondence would be before the SMP when the further reassessment took place.  I do not consider that the content of Mr Blackburn’s letters was such that SYP ought to have treated the matter as a complaint in connection with the way in which his 1997 reassessment had been conducted.

58. However, the situation was different in relation to Mr Blackburn’s dispute as to the date from which the revised amount would be paid.  After SYP replied on 6 January 1998 to Mr Blackburn’s letter of 2 January 1998 further correspondence then ensued between NARPO and SYP culminating, before the matter was raised again in 1999 by Russell Jones & Walker, in SYP’s letter of 31 July 1998 to NARPO.  SYPA accept that Mr Blackburn should have been informed that the IDR procedure was available to him if he wished to pursue his argument in relation to the correct interpretation of the 1987 Regulations.  I agree and I am not persuaded that the failure to inform Mr Blackburn was in any way excused by the fact that he had solicitors acting for him, particularly as when SYP sought to close the correspondence on the subject in July 1998 Mr Blackburn, although assisted by NARPO, was not legally represented.  Further, even if I was satisfied that Mr Blackburn, as a retired police officer, had received the up dated Scheme booklets which included the IDR procedure, I would not regard that as sufficient notice.  Given that Mr Blackburn had an identified dispute I consider that in dealing with that dispute direct reference to the IDR procedure was warranted.  SYP’s failure to inform Mr Blackburn as to the availability of the IDR procedure was maladministration.

59. The consequence of that maladministration was that his applications under stages 1 and 2 of the IDR procedure were made later than would otherwise have been the case.  Mr Blackburn would presumable have initiated the IDR procedure in about August 1998 but as it was only in December 1999 (after NARPO had made contact with my office) that he became aware of the availability of that procedure, his IDR application was delayed until early 2000.  However, the making of his IDR application was not precluded nor was he too late to bring his complaints to me.  In the circumstances and in view of my finding below on the merits of the matter, Mr Blackburn did not in fact suffer injustice.

Backdating of the increase to 1992
60. Mr Blackburn initially contended that the increase to his injury pension resulting from the 1997 reassessment ought to have been backdated to 1992.  However, it appears that he now seeks back payment to October 1994 only, being the date of the onset of his neck problems.

61. I do not agree with Mr Blackburn’s interpretation of Regulation B4 and the notes in the Home Office Commentary to the 1987 Regulations, largely for the reasons put forward by SYPA.  Regulation B4(1) applies to Mr Blackburn in that it is pursuant to that Regulation that his injury pension is paid on the basis that he is permanently disabled as a result of any injury on duty.  However I do not see that the last limb of subparagraph (2) applies.  That provision applies to a person who ceased to serve before becoming disabled whereas Mr Blackburn’s disablement arose before and it was as a result of that disablement that he ceased to serve.  

62. The notes in the Home Office Commentary to the 1987 Regulations do not in my view assist Mr Blackburn.  Reference is made to retirement on “some other ground” before going on to deal with permanent disability.  In Mr Blackburn’s case, his retirement was not on “some other ground” but was on the basis of permanent disability.  At the time he retired he was already permanently disabled (albeit by virtue of his knee and not his neck injury) so the note cited does not apply to him.  I agree with SPYA that the fact of his disablement has not changed, only the degree of that disablement.

The reasons for Mr Blackburn’s appeal against the 1998 reassessment
63. Contrary to what Mr Blackburn says, I consider that the evidence shows that the SMP in 1998 did consider Mr Blackburn’s back injury.  I accept that the SMP had before him Mr Blackburn’s letter of 27 June 1998.  It is clear from the SMP’s letter of 18 February 1999 (part of which is set out above) that the SMP was aware of and took into account Mr Blackburn’s back problems.  However the back injury was not mentioned on the Certificate of Disablement dated 13 September 1998 as the SMP took the view that Mr Blackburn’s back problems had not been substantially caused by the injury on duty.  

The present position
64. It is admitted that SYP’s statement in its letter dated 12 March 2001 that there was no formal complaints procedure was erroneous.  However, although that was maladministration I do not see that Mr Blackburn was caused any injustice as the matter had been reviewed and payment of the higher injury award had been backdated to 30 November 2000 in accordance with Mr Blackburn’s contention.  Further, by that time Mr Blackburn was already in contact with my office and had been advised in connection with the IDR procedure.  

65. Insofar as concerns Mr Blackburn’s appeal against the 1998 reassessment, even if, as Mr Blackburn suggests, there was initially some confusion as to the grounds of his appeal, it is clear from Mr Piper’s report (as Medical Referee) that he was fully aware of Mr Blackburn’s concerns about his back condition.  Mr Blackburn accepts that “eventually” his back was included in his appeal although Mr Piper took the view that there was no permanent back injury caused by an injury on duty.  

66. There was some delay in carrying out the 1999 and 2000 reassessments.  The 1999 reassessment was postponed from 13 September 1999 and did not actually go ahead until 17 November 1999.  The decision to delay that reassessment in view of Mr Blackburn’s appeal to the Medical Referee was not, as SYPA now appreciate, justifiable.  However, no financial loss resulted to Mr Blackburn as the amount of his injury pension was not altered as a result of the reassessment.   

67. The 2000 reassessment was originally scheduled for 8 November 2000 but did not in fact go ahead until 30 November 2000.  However, that postponement was at Mr Blackburn’s behest.  

68. I note that on more than one occasion there was delay in notifying Mr Blackburn of the outcome of his reassessment.  I consider that Mr Blackburn ought to have been advised promptly and such delay was maladministration.  However as any revised pension was backdated to the date of the Certificate of Disablement (which was the date of the examination) no financial loss resulted.  

69. In so far as Mr Blackburn’s claim for financial loss is concerned, the financial consequences of Mr Piper’s decision to reduce to 25% Mr Blackburn’s degree of disablement and the balance of Mr Blackburn’s legal costs incurred in connection with the judicial review proceedings are outside my terms of reference.  As I do not agree with Mr Blackburn’s interpretation of the relevant regulations, it follows that I am not prepared to order the backdating to 1994 of the higher injury pension following the 1997 reassessment.  In so far as the claim relating to inclusion of the back injury is concerned, inclusion of the back injury would only have made a difference to the amount of Mr Blackburn’s injury pension if a higher category of disablement resulted.  As Mr Blackburn himself acknowledges, there is no evidence to suggest that this would have been the case.  

70. In the main, I was unable to uphold Mr Blackburn’s application and, in the circumstances, I make no order in respect of distress and inconvenience.  

DAVID LAVERICK

Pensions Ombudsman

30 September 2003
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