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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr A F Merritt

Scheme
:
AFM Holdings Ltd Pension Scheme (the Scheme)

Respondents
:
Confederation Life Insurance Company (UK) Ltd (Confederation Life)

Sun Life Financial of Canada (Sun Life)

MATTERS FOR DETERMINATION 

1. Mr Merritt complains that Sun Life gave him incorrect advice when he retired early. He says that he was advised that he was receiving the maximum benefits allowed by the Inland Revenue but later found this to be incorrect. Mr Merritt says that the errors made have resulted in financial injustice. He further complains that he has been caused distress and inconvenience.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Mr Merritt has asked that I hold an Oral Hearing before determining his complaint saying that the only way to reach a satisfactory conclusion is to have an “open meeting” where all parties to the issue are able to present their recollection of the facts surrounding the various meetings that took place.  However to my mind the matter turns on whose responsibility it was to provide the date when Mr Merritt’s employment commenced.  That is not a matter for which an oral hearing would be helpful.

INLAND REVENUE MAXIMUM BENEFITS
4. The Inland Revenue has discretion to approve occupational pension schemes under Section 591 of the Income and Corporation Taxes Act 1988. Their Practice Note (IR12), indicated what requirements should be met in order to gain or retain discretionary approval. IR12 states : 

“Total benefits are measured in terms of an annual pension for the member...

The maximum aggregate benefit payable without taking account of retained benefits is a pension... of 1/60th of final remuneration for each year of service (up to 40 years)...

Benefits greater than 1/60th of final remuneration for each year of service may be given up to a maximum of 1/30th of final remuneration for each year of service (up to 20 years) provided that the aggregate of the benefits in respect of service with the current employer together with any retained benefits does not exceed 2/3rds of final remuneration...” 

and

“…For members with pre 17 March 1987 continued rights [a Class C member], benefits greater than 1/60th of final remuneration for each year of service may be given on retirement at normal retirement date in accordance with the table set out below [giving a maximum of 40/60ths for a member with 10 or more years' service] provided that the aggregate of the benefits... in respect of service with the current employer together with any retained benefits does not exceed 2/3rds of final remuneration. Benefits on this scale, however, may be given without reference to retained benefits for a member other than a controlling director... whose earnings for the first year's employment following entry to the scheme do not exceed ¼ of the permitted maximum..”

and 

“The maximum total benefits for a member with continued rights who retires before normal retirement date are the greater of 1/60th of final remuneration for each year of service up to 40 years and a proportion of the maximum total benefits had the member completed his or her service to normal retirement date [n/ns formula]… .”

MATERIAL FACTS

5. Mr Merritt was born on 21 August 1939. 

6. Mr Merritt was a member of the AFM Holdings Ltd Pension Scheme (the Scheme), a small self-administered scheme.  The Scheme was administered by Sun Life, and the Pensioneer Trustee of the Scheme was the Confederation Life Insurance Company, a company associated with Sun Life. Mr Merritt’s normal retirement date was his 60th birthday (21 August 1999).

7. Mr Merritt was a Class C Member of the Scheme (meaning he joined the scheme prior to 17 March 1987). In accordance with Inland Revenue rules the maximum benefits a Class C Member can take on retirement before Normal Retirement Age are the greater of : 

Member’s Pension
· N/60 x Final remuneration (maximum 40/60ths), or

· (N/NS) x Pension calculated by the Uplifted Table.

Where :

N = Actual service with the Employer up to a maximum of 40 years

NS = Prospective Service with the Employer up to Normal Retirement Age. 

Tax Free Cash

· 3N/80 x Final Remuneration, or

· (N/NS) x Lump Sum calculated per the Uplifted Table. (see Appendix) 

8. During the summer of 1996 Mr Merritt began to consider taking early retirement. Mr Merritt wanted to retire only on the basis that he was able to receive the maximum benefits permitted by the Inland Revenue. It had been agreed by the Trustees and AFM Holdings Limited (the Employer) that Mr Merritt’s interest in the fund would be used to purchase the majority of the benefits with the Employer funding the remainder up to the maximum allowable. 

9. On 9 September 1996 Mr Merritt and his accountant, attended a meeting with a representative of Sun Life. Mr Merritt’s accountant had made notes prior to the meeting and also took notes during the meeting. The pre-meeting notes list the key points to be raised at the meeting. Point 3 of those notes records that Mr Merritt wants to maximise his tax free cash and pension and point 6 of the notes reads records a doubt about Mr Merritt’s length of service and a query as to whether his service with miscellaneous companies before 1963 counted toward his pension. Next to point 6, in a column headed “Action”, is recorded  “JL to enquire into IR rules”.  JL was the representative of Sun Life. 

10. The notes made by Mr Merritt’s accountant during the meeting include the following: 

· AFM – max benefits

· qualifies on 80ths – 3/80 pa – done 41 years or on accelerated scheme over 20+ years

· Possible reduction in tax free cash (below 1 ½ x final salary) – length of service if retirement before ret. date (scheme 60 years)

· Shouldn’t be a problem – ok for full 1 ½ x

· Summary – based on 41 years service, - max tax free cash + max pension?  Dependent on IR view of continuity of employment.

11. Following the meeting, on 12 September 1996, another representative of Sun Life wrote to Mr Merritt’s accountant answering queries which had been raised during the meeting. The letter did not mention or make any reference to any uncertainty regarding Mr Merritt’s period of continuous employment.

12. On 27 September 1996 Mr Merritt’s accountant wrote back to Sun Life and asked two questions, the second of which was: “At our meeting with [Sun Life] there was some doubt as to whether or not Mr Merritt’s length of service would affect the maximum amount of either lump sum tax free cash or drawn down benefit that he might receive. Your advice on this matter would be greatly appreciated bearing in mind that Mr Merritt is a pre 1987 member.”

13. Sun Life responded by letter dated 4 October 1996. They stated that, based on the figures then held and subject to confirmation of all relevant details, the maximum pre-commutation pension payable amounted to £139,544 per annum. The letter concludes “In response to his second query, the length of service of a member is one factor in determining the cash lump sum or benefit available to a member on their retirement. Thus, it would affect the sum whether or not the ‘draw down’ facility was used. A more accurate figure may be provided upon completion and return of the enclosed Advice of Retirement form. The document merely provides me with all the information necessary to produce the quotes requested and further quotes can be provided on request.”

14. On 22 October 1996 Mr Merritt’s accountant received confirmation from the National Insurance Contributions Agency that he had been paying employed persons’ national insurance contributions since 1955. Mr Merritt’s representative says that this information was not thought to be particularly relevant and therefore was not forwarded to Sun Life. 

15. A further meeting took place between Mr Merritt and his accountant on 4 December 1996, at which Mr Merritt’s accountant took notes. Those notes record: “AFM options – to be decided in due course. (NB – has cleared that can ‘fast track’ – doesn’t need full years of service)”.

16. The completed Advice on Retirement form was returned to Sun Life as an enclosure with a letter of 23rd December 1996. The information requested on the form included the exact date employment commenced. The form shows this date as 1st January 1964. There is no indication that this date might have been uncertain, or disputed. Mr Merritt’s accountant says that, as far as he can recall, the date was chosen after advice was received from Sun Life that it was the ‘safest’ date to use. 

17. On 28 February 1997 Mr Merritt’s accountant wrote to Sun Life asking for projections of the alternatives open to Mr Merritt. The letter noted: “Assuming that [Mr Merritt’s] service record is dynamised I presume that he will be entitled to receive 1 ½ times final salary i.e. approximately £313,996 as the maximum tax free lump sum.” 

18. On 19 March 1997 Mr Merritt’s accountant wrote to Sun Life requesting further quotations based Mr Merritt taking the maximum tax free cash sum available to him. In his letter, he says that Mr Merritt would like to understand the basis upon which the quotations had been derived. The letter states :

“…when calculating the benefits now requested could you please provide an explanation as to  :

(a) the amount of final salary used for calculating tax-free cash and annual pension (and if this is different from the amounts on the advice completed by me how you arrived at your figure).

(b) The calculation by which you arrive at the maximum tax-free cash that can be taken (presuming that this from 1.5 times the figure provided by us).

(c) What 2/3rd’s of final salary actually equates to and, if this is not the maximum amount of benefit that may be taken by Mr Merritt, an explanation as to why. …”

19. With a letter of 24 March 1997 Sun Life enclosed the retirement options open to Mr Merritt. That letter stated that, Mr Merritt’s final salary had been dynamised and the figure used in the calculations amounted to £221,863.47. The letter confirms that in calculating the tax free cash sum of £301,221.15 the length of actual service and length of potential service had been taken into account and in calculating the maximum pension of £145,876.47 length of service had been taken into account. 

20. Mr Merritt’s benefits were put into payment on 25 March 1997. He opted to take a tax-free cash sum of £301,221.15 and reduced annual pension of £116,852.28 per annum (£9737.69 per month). 

21. On 29 May 1997 Mr Merritt’s accountant wrote to Sun Life asking for copies of the calculations showing how they had arrived at the final figures for both the tax free cash lump sum and the pension.

22. Sun Life provided the details on 19 June 1997. Their letter states “In order to bring Mr Merritt’s total pension for this employment within Inland Revenue maximums it was necessary to limit his total funds…”. The letter set out a calculation for the tax free lump sum using the n/ns formula and service dating back to 1 January 1964. No calculation was provided to explain the residual pension. 

23. Sun Life wrote to Mr Merritt on 25 February 1998 advising that following an audit by the Inland Revenue of the Scheme it was found that the application of the short service benefit (actual over potential service) had not been applied to the maximum pension calculation. Following correspondence with the Inland Revenue the current monthly pension payable to Mr Merritt was reduced to £104895.24 per annum (£8741.27 per month) with effect from 25 March 1998. The Inland Revenue agreed that Mr Merritt would not have to repay the excess he had received. 

24. Sun Life subsequently withdrew from the SSAS market and Confederation Life was removed as Pensioneer Trustee. GHM (Trustees) Limited was appointed as Pensioneer Trustee with effect from 3 April 2000.

25. On 20 September 2000 Mr Merritt wrote to the Trustees of the AFM Holdings Pension Plan to complain that he had received incorrect advice from Sun Life that he was receiving the maximum pension benefits allowed under Inland Revenue rules.  Mr Merritt subsequently complained to Sun Life that his pensions benefits had been wrongly calculated. 

26. Mr Merritt contends:

26.1 the maximum benefits to which he was entitled, in March 1997, using a final dynamised salary of £221,863 were a tax-free cash sum of £332795 (£221,863 x 1.5) and an annual pension of £147,909 (£221,863 x 2/3). Instead, using the n/ns method, his maximum benefits were calculated as a tax-free cash sum £301,221.15 and an annual pension of £145,876.47. 

26.2 Sun Life were aware that he was continuously employed from 1955 and therefore had 41 years service but allowed Mr Merritt to believe that this was not an issue;  in its role as administrator and Pensioneer Trustee Sun Life should have retained details of Mr Merritt’s employment history.

26.3 Sun Life failed to provide detailed calculations of Mr Merritt’s benefits. This failure denied Mr Merritt and his accountant the opportunity to correct the errors. 

26.4 Sun Life should have made him aware that his pension would be reduced to take account of his early retirement. Had they done so he would have checked whether his employment before 1964 counted towards his period of continuous employment.

27. In response to the complaints Sun Life submit : 

27.1 They did not have access to the complainant’s employment records and therefore would not have been in a position to advise any party of the correct date on which the member commenced employment.

27.2 They were entitled to rely on the information given in the Advice of Retirement form which was consistent with other records held in their office, including the triennial actuarial valuation reports and documentation in respect of an associated pension policy.

27.3 Mr Merritt was told that his length of service would affect the benefits payable. There was no apparent communication of any uncertainty with regard to the date employment commenced.

27.4 Mr Merritt’s pension was reduced with effect from 25 March 1998 following a pension audit carried out by the Inland Revenue where it was identified that the original calculation of Mr Merritt’s benefits had not had the n/ns formula applied to allow for early payment. 

27.5 The Inland Revenue agreed that Mr Merritt would not have to repay the excess he had received.  But future payments had to change.

28. Mr Merritt’s representatives have confirmed that Mr Merritt has now received permission from the Inland Revenue to increase his benefits. Taking account that Mr Merritt had received a tax-free cash sum of £301,222.15 in March 1997, his annual pension was increased to £143,398, with effect from April 2002. The increased figure takes into account RPI increases since 1997. 

CONCLUSIONS
29. There is clearly no dispute that Mr Merritt wished to avail himself of the maximum benefits allowable from the Inland Revenue (now HM Revenue and Customs). Mr Merritt contends that Sun Life in their capacity as scheme administrator and/or Confederation Life in their role as pensioneer trustee ought to have been aware that his employment actually commenced earlier than 1964 and thus should have included the earlier period of employment when calculating his benefits. 

30. The role of Confederation Life was to act as pensioneer trustee to the Scheme. A pensioneer trustee is required by the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self Administered Schemes) Regulations 1991. The main purpose of a pensioneer trustee is to ensure that a scheme is only wound up in strict accordance with the rules upon the unanimous agreement of all the trustees. In all other respects the pensioneer trustee has the same duties and responsibilities as other trustees. I do not see that any responsibility lay with Confederation Life, or for that matter any of the other trustees, in ensuring that the date recorded as that on which Mr Merritt’s employment commenced was correct: that responsibility rested with Mr Merritt and his Employer.

31. Sun Life as administrator of the Scheme state that their records, including the triennial actuarial valuation reports and documentation in respect of an associated pension policy, are consistent in that they show that Mr Merritt’s employment commenced on 1 January 1964. Taking account that the Scheme is a small self-administered scheme and that its members are the directors of the company which is the Employer it is likely that Sun Life’s records are based on information supplied to them by Mr Merritt himself when he joined the Scheme. Additionally, Mr Merritt as a managing trustee would certainly have had access to the actuarial valuations and could have advised Sun Life that they were based on an incorrect view of when his employment commenced, if indeed I January 1964 was the wrong date.

32. I am not satisfied that there was sufficient evidence before Sun Life or Confederation Life which would have indicated to either party, prior to the discussions surrounding his retirement benefit in 1996, that Mr Merritt had continuous employment before 1 January 1964.

33. The notes taken by Mr Merritt’s accountant at the meeting on 9 September 1996 refer to Mr Merritt having completed 41 years service but point 6 of those notes records a doubt about Mr Merritt’s length of service and a query as to whether his service with miscellaneous companies before 1963 counted toward his pension. The note also records that Sun Life were to enquire into the Inland Revenue rules. The notes of the meeting together with the letter of 27 September 1996 certainly lend weight to Mr Merritt’s argument that the earlier employment date had been discussed. 

34. Whilst the earlier employment period was discussed with Sun Life in September 1996 I have seen no evidence to suggest that this issue was raised again until September 2000. In the letter of 4 October 1996 Mr Merritt was told that more accurate maximum pension figures could be obtained by filling in the Advice on Retirement form. Mr Merritt filled in that form using an employment commencement date of 1st January 1964 and provided no additional information to Sun Life to show that this date might have been incorrect or that an earlier period of service might need to be taken into account. Moreover,  when Mr Merritt’s accountant received confirmation of his National Insurance record showing his earlier employment history he did not consider it relevant to forward this information to Sun Life.

35. Mr Merritt’s accountant’s letter of 28th February 1997 assumed that Mr Merritt would qualify for accelerated benefits and asked Sun Life to confirm that Mr Merritt would receive a tax free cash lump sum of approximately £313,996 this figure being 1.5 times his final remuneration. Sun Life did not respond to that letter. However, on 19 March 1997, in response to a further request for retirement quotations, Sun Life did advise Mr Merritt’s accountant that the maximum tax-free cash amounted only to £301221.15. This figure was accepted by Mr Merritt and his benefits were put into payment.  Finally, in May 1997 Sun Life provided an explanation of how the benefits had been calculated from which it was clear that the date of 1 January 1964 had been used and that the benefits had been restricted by reason of short service. I note, however that there was no reaction from Mr Merritt or his accountant, either to the fact that the tax free cash was considerably lower than expected, or that the date of 1 January 1964 had been used in the calculations.

36. I see no reason to criticise Sun Life for calculating Mr Merritt’s benefits based upon the information supplied to them on the Advice on Retirement form. It was not for them to challenge whether an earlier period of employment should be considered. It was their role to ensure that, based on the information provided, Mr Merritt received the maximum benefits allowable under the Inland Revenue rules, and this is what it did. The fact that it was later found that the earlier employment period could have been taken into account does not amount to maladministration on the part of Sun Life. Mr Merritt and his accountant had the opportunity to clarify matters on several occasions.

37. I accept that Sun Life, in their capacity as scheme administrator, were responsible for ensuring that the benefits were not only calculated correctly but that Mr Merritt received the maximum benefits allowed by the Inland Revenue, according to his circumstances. Sun Life were provided with information and calculated the benefits accordingly. I do not hold Sun life responsible that it later transpired that it was possible to include an earlier period of employment in the calculation of his benefits. 

38. Accordingly, I do not uphold the complaints against either of the Respondents.

DAVID LAVERICK

Pensions Ombudsman

14 March 2006

APPENDIX

Uplifted Benefit Table

Maximum Pension at Normal Retirement Age

Total Service


Maximum Pension

Up to 5 years


N/60 x FR


6 years



8/60 x FR


7 years



16/60 x FR



8 years



24/60 x FR



9 years



32/60 x FR



10 years or more

40/60 x FR

Maximum Lump Sum at Normal Retirement Age

Total Service                                 
Maximum Lump Sum
Up to 8 years


3N/80 x FR


9 years



30/80 x FR


10 years 


36/80 x FR


11 years


42/80 x FR


12 years


48/80 x FR


13 years


54/80 x FR


14 years


63/80 x FR


15 years


72/80 x FR


16 years


81/80 x FR


17 years


90/80 x FR


18 years 


99/80 x FR


19 years


108/80 x FR


20 years or more

120/80 x FR
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