M00066

PENSIONS SCHEME ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J N Roberts

Scheme
:
Fredk. H Burgess Ltd Pension & Life Assurance Scheme (the Scheme)

Respondents
:
The Trustees of the Fredk H Burgess Ltd Pension & Life Assurance Scheme (the Trustees)

MATTERS FOR DETERMINATION

1. Mr Roberts complains that he received a lower pension than expected following his redundancy.  He further claims that this has caused him distress and disappointment.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Roberts was employed by Fredk.  H Burgess Limited (“the Company”) and contributed to the Scheme.

4. The assets of the Scheme were judged, in the actuarial valuation for 1998, to be worth less than the liabilities of the Scheme.  In a further actuarial valuation in 1999 the gap between the assets and liabilities of the Scheme was found to have increased.

5. On 30th September 2000 the Company ceased to participate in the Scheme.  On 14th November the Trustees resolved to wind up the Scheme under Rule 16.1(b) which provides:

“The Administrator shall cause the Scheme to be discontinued if:-

the Principal Employer ceases to participate in the Scheme and no arrangements have or are being made for any other company, firm or person to take the place of the Principal Employer under the Scheme.”

6. Mr Roberts was informed of the closure and subsequent winding up of the Scheme.  The Trustees requested that the Scheme Actuary calculate the statutory debt owed by the Company to the Scheme in respect of the under-funding as at 1st May 2001.  The Actuary issued his certificate on 8th January 2002.

7. Mr Roberts had been made redundant by the Company in May 2000.  In a letter from the Scheme to Mr Roberts, dated 4th July 2000, Mr Roberts received a statement of his retained benefits, and an estimate of his annual pension at normal retirement date.  The estimated annual pension was shown then as £2,163.63.

8. On 9th February 2001 Mr Roberts received a retirement benefits quotation.  The pension options were £1,286.64 per annum, or £1,018.44 per annum plus a lump sum of £4,868.12.  Mr Roberts retired on 2nd March 2001, which was his normal retirement date, and now receives a pension of £1,018.44 annually.  

9. Mr Roberts contacted OPAS in April 2001 to complain about the significant reduction from what he was expecting to receive in respect of his pension.  On 9th September 2001 Mr Roberts made a complaint to the Trustees under the Scheme’s internal dispute resolution procedure.  Mr Roberts’ complaint was that the Trustees had decided to wind up the Scheme prior to seeking payment from the Company in respect of the deficit, and failed to negotiate to secure payment of the shortfall in the Scheme promptly.

10. Mr Roberts’ complaint was not upheld by the Trustees.  In a letter of 9th November 2001 the Trustees told Mr Roberts: “Under Rule 16.1 the Trustees were obliged to wind up the Scheme.” and that “the Trustees cannot require a company to make any payment to the Trustees until the statutory debt payable under section 75 of [the Pensions Act 1995] has been certified by the Scheme Actuary.  The Scheme Actuary is currently undertaking this work and we are expecting him to complete the task shortly.”

11. Mr Roberts lodged a further complaint under the second stage of the dispute resolution procedure.  Mr Roberts complained that Rule 16 had not come into effect as the Company remained liable to make payments into the Scheme to make up the deficiency in the funding, and that therefore the Trustees had acted in the best interests of the Company rather than of the Scheme members.  Mr Roberts also reiterated that the Trustees should have acted more promptly in determining the debt owed to the Scheme by the Company, and seeking payment of it.  

12. The Trustees did not uphold Mr Roberts’ complaint under stage two of the disciplinary procedure.  The Trustees stated that:

12.1. the Company had ceased to make contributions under Rule 16.1;

12.2. the Trustees were obliged to wind up the Scheme in order to establish the Scheme deficit and require payment by the Company;

12.3. the Trustees did not consider that there had been undue delay in obtaining the certificate of the Statutory debt, and in any event, an earlier calculation would not have enabled the Scheme to pay Mr Roberts a full pension.

13. Mr Roberts then submitted his complaint to me.  He queries:

13.1. whether the Trustees were guilty of undue delay in having the deficit certified;

13.2. whether the deficit can be paid over a period of time;

13.3. whether, if the deficit is paid over a period of time, that means that the employer continues to contribute, and the Scheme is not wound up.

14. The Trustees state that:

14.1. they consider that there has been no undue delay in certifying the statutory debt.  The Trustees point out that the debt must be certified by the Scheme Actuary.  The Trustees state that they were obliged to take advice about the nature of the liabilities of the Scheme before they could instruct the Actuary;

14.2. they have put in place arrangements, including a compromise agreement, to afford the Scheme the best possible prospect of recovering the money due under the statutory debt.  The compromise agreement provides for further payments to be made over time, in certain circumstances, and this structure was considered by the Trustees to be the best way to ensure the maximum amount of the debt was recovered by the Scheme;

14.3. the payments made by the Company and the other employer associated with the Scheme are not contributions under the Scheme rules, nor in accordance with a statutory schedule of contributions approved by the Scheme Actuary.  The payments were made, and any future payments will be made, under section 75 of the Pensions Act 1995, and the compromise agreement.  Therefore, the employer is no longer making contributions to the Scheme, and the Scheme is in the process of being wound up.

CONCLUSIONS

15. Rule 16.1 provides that the Administrator shall discontinue the Scheme where the Principal Employer ceases to participate and no arrangements are made for someone else to take the place of the Principal Employer (my emphasis).  Thus, I find that, as the Company ceased to participate in the Scheme in September 2000, the Trustees had no choice but to wind up the Scheme.

16. The Trustees resolved to wind up the Scheme on 14th November 2000.  They explain that they then had to establish the best way to recover the debt owed by the Company and the other employer, and to take advice on how exactly the liabilities should be calculated.  I have seen no evidence of the exact date at which the Trustees instructed the Scheme Actuary to certify the debt.  Not until the letter of 9th November 2001 do the Trustees state that the Scheme Actuary is ‘currently undertaking’ the task of determining and certifying the debt.  The certificate was issued on 8th January 2002.

17. The delay of nearly a year from winding up to asking for the debt to be certified does seem overlong.  As the Trustees have noted, until the debt is certified, the Trustees were not able to enforce it against the employers.  However, I find that the Trustees have acted to the best of their abilities, and following advice, in the interests of the members of the Scheme.  The Trustees have attempted to ensure that as much of the debt as possible was recovered for the benefit of the members of the Scheme.

18. I find that, even if the Trustees should have acted more quickly in attempting to have the debt certified, in view of the advice the Trustees needed to obtain, and the time taken by the Actuary to certify the debt, it is unlikely that any certificate would have been issued before 2nd March 2001, the date on which Mr Roberts retired.  Therefore, even had the debt been certified at an earlier date, it would not have resulted in Mr Roberts receiving a larger pension.  For this reason, I find that any loss which Mr Roberts has suffered was not caused by any delay by the Trustees in having the statutory debt certified.

19. It has been accepted by the High Court
, that the Trustees may enter into a compromise agreement with the employer in relation to the statutory debt, if doing so will maximise the benefits to the members of the scheme.  In that case the deficit was to be paid over a period of time, and the Court held that it was a reasonable and appropriate scheme of payments.  I therefore hold that it is possible for a deficit to be paid over time, and I have seen nothing to indicate that such an arrangement was not appropriate in this case.

20. On the final question of whether the Scheme is wound up, if the employer remains liable in respect of payments in relation to the statutory debt, I find that the Scheme is nonetheless wound up.  The language of section 75 of the Pensions Act 1995, and of the judgement referred to above, makes it clear that the Scheme is wound up, notwithstanding that the employer may remain liable to make payments.  Indeed, section 75 provides that the debt will crystallise only once the scheme is wound up.  The employer is not liable to make contributions, in accordance with the Scheme rules, as set out at rule 4, but rather is liable in respect of a debt.  For those reasons, I find that neither the Company nor the other employer is obliged to make contributions, and that the Scheme is wound up.

21. Accordingly, Mr Roberts’ complaints are not upheld.
DAVID LAVERICK

Pensions Ombudsman

15 September 2003






� In Bradstock Group Pension Scheme Trustees Limited v Gordon Douglas and Others [2002] EWHC 651 (Ch)






- 4 -


