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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr SG Balyan

Scheme
:
The Commonwealth War Graves Commission Superannuation Scheme

Trustees
:
The Trustees of the Commonwealth War Graves Commission Superannuation Scheme

Employer/

Manager
:
The Commonwealth War Graves Commission (the Commission)

THE COMPLAINT (dated 10 April 2002)
1. Mr Balyan has complained of injustice as a consequence of maladministration on the part of the Trustees and the Commission in that they amended the Scheme to allow members to opt to commute part of their pension for a lump sum but did not apply this provision retrospectively.  As a consequence, Mr Balyan believes that pre-1992 retirees, such as he, were required to surrender too much of their pensions for lump sums.

Trust Deed and Rules

2. Clause 6 of the Trust Deed dated 28 July 1952 provides,

“ANY surplus or deficiency arising on valuation of the Superannuation Fund as provided by the Rules shall be immediately notified by the Trustees to the Commission and dealt with as follows:-

(A) any surplus shall be dealt with in such manner as the Trustees on the advice of the Actuary and in consultation with the Commission may direct with a view to reducing the future contributions payable by the Commission for the purposes of the Scheme or the provision of more favourable benefits to members or their dependants

(B) any deficiency…”

3. Clause 15 provides,

“THE Commission may at any time or times by any Deed or Deeds make such modifications alterations or additions to the trusts of these presents as may be considered expedient and the Trustees may at any time or times with the consent in writing of the Commission or if so required by the Commission make such modifications alterations or additions to the Rules as may be considered expedient PROVIDED that any such modification alteration or addition to these presents or the Rules shall not be prejudicial to the main purposes of the Scheme as defined in Clause 5 of these presents nor permit the refund of any surplus to the Commission and that any resolution by the Trustees to make or propose any such modification alteration or addition shall have been passed at a meeting

(i) of which (unless all Trustees otherwise agree) notice specifying the business to be transacted at the meeting shall have been given not less than 14 days prior to the date of the meeting and

(ii) at which not less than three Trustees were present.”

4. Rule 10(1) of the current Rules, which came into effect on 1 April 1992, provides,

“Subject in particular to Paragraphs 8.  and 11.  a Member whose service terminates (otherwise than on death or medical grounds) on or after normal retiring age shall be paid an annual pension of 1/60 of his final pensionable pay multiplied by his reckonable service.”

5. Rule 11 provides,

“COMMUTATION OF PENSION
(1) a Member or a former Member who becomes a former Member after 31 March 1992 may commute part of his pension for a lump sum calculated with commutation factors provided from time to time by the Actuary provided that –

(a) written notice… is received by the Trustees or the Secretary…

(b) the Trustees are satisfied that the reduced pension… provide a guaranteed minimum pension; and

(c) the lump sum… shall not exceed 3/80 of… pensionable pay… multiplied by his reckonable service; and

(d) this option may be exercised only once.”

Material Facts

6. Prior to the 1992 rule amendment the Scheme provided a pension of 1/80th of pensionable pay and a lump sum of 3/80ths of pensionable pay.  There was no commutation option.  Mr Balyan joined the Scheme on 1 October 1959 and retired on 30 April 1983.

7. In the valuation report for the period ending 31 March 1990, the Actuary reported that the Fund was in surplus by £2.2 million.  The Trustees met on 30 April 1991 to discuss (inter alia) the valuation report.  The Actuary, who attended the meeting, reported that, because investment performance had been better than assumed at the previous valuation, the deficiency payment being made by the Commission was no longer required.  The minutes of the Trustees’ meeting record that the Actuary explained that the Scheme was unusual in that it had a relatively high liability in respect of existing pensioners (approximately two-thirds of the total liability compared with a figure of one-quarter to one-third in other schemes).  He explained that one of the major costs to the Scheme was the index linking of pensions and he recommended that the investment policy should reflect this.

8. The Trustees considered proposals to dispose of the surplus, which included;

8.1. The current rate of contributions being maintained until 31 March 1992,

8.2. The Rules of the Scheme being amended with effect from 1 April 1992 to provide for a 1/60th accrual rate for all years of reckonable service for active members, with a commutation facility based on appropriate factors supplied by the Actuary,

8.3. The Commission’s rate of contribution be reduced for all staff with effect from 1 April 1992 to 17.3%.

9. The Trustees also considered whether it would be appropriate to increase the benefits for current widow(er)s and the contingent widow(er)s of current pensioners.  The Actuary advised that the change to a 60ths accrual rate and/or the improvement to widow(er)s’ benefits would necessitate an increase in the Commission’s contribution rate above the proposed 17.3%.  The Trustees agreed to put their proposals to the Commission.

10. A paper was subsequently presented to the Commission.  The Commission were told that the Fund had a surplus and that it was the responsibility of the Trustees, in consultation with the Commission, to deal with it.  The minutes of the Commission’s meeting record that the Secretary of the Scheme, having declared his interest as a member, pointed out that the Commission was in the market place as an employer.  He said that the Commission had to attract and retain staff and, because it was not a market leader on pay, it was important to offer a reasonably attractive total package on conditions of service.

11. The paper, which was presented to the Commission states,

“The [Inland Revenue] accepts that a scheme may provide for commutation by individual calculations made by a qualified actuary, or on the basis of a specially calculated table which is subject to review at regular intervals.  The Actuary has recommended that, in present conditions, commutation factors for the Commission’s Scheme within the following range would be appropriate:

AGE
FACTOR

60 12.5

65
10.5

The higher the commutation factor, the lower is the amount of pension foregone to produce a given amount of lump sum…

The current benefit structure of the Commission’s Scheme, which is similar to the one applicable to civil servants in the United Kingdom, provides for a lump sum and a pension which accrue at the rate of 3/80 and 1/80 respectively and this is only equivalent to pension accruing at 1/60 if a commutation factor of 9.0 is accepted as universally valid for all members.

It is understood that civil servants were at some time in the past offered the choice between a 1/60 scheme and a 1/80 scheme, because, at the time, the options were broadly equal in value, and a 1/80 scheme was adopted.  However, such a benefit structure was established at a time when the normal retiring age for male staff was 65, life expectancy was shorter and pensions were not index linked.  The Commission’s conditions of service specify a retiring age of 60 for all its staff, life expectancy is now longer, and pensions are index linked.  Consequently members are being required to surrender far more pension than is justified for the amount of lump sum received.  A 1/60 scheme with a commutation facility would be both more flexible and of greater financial benefit to members.”

12. The paper gave an example of the member retiring at age 60, with 40 years service and final remuneration of £10,000.  Under the existing rules, the member would receive a pension of £5,000 p.a.  and a lump sum of £15,000.  Under the proposed rules, if the member opted for the same lump sum of £15,000, the residual pension would be £5,466 p.a.  The Actuary had calculated that the surplus would cover the change to a 1/60 accrual rate and a reduction of the Commission’s rate of contribution from 32.5% to 17.2%.  He had also calculated that the Trustees’ proposal to increase widow(er)s’ pensions by one-third would necessitate a contribution from the Commission of 19.5% for the next twenty years.

13. With effect from 1 April 1992, the Rules of the Scheme were changed to allow for 1/60 pension with the option to commute and for increases to dependants’ pensions.  This included an increase to dependants’ pensions in payment on 1 April 1992 of 33.3%.  The Commission’s contribution rate was reduced to 19.5%.  According to the Secretary to the Scheme, the fact that improving active members’ benefits would help the Commission, as an employer, lent support to the Trustees’ proposals.  He has explained that improvements to pensioners’ benefits were not proposed at this time because to improve these benefits would have been very expensive for such a mature scheme.

14. The Secretary has explained that pensioners’ benefits had been improved 12 years previously by the introduction of full index-linking in 1975, which had been one of the reasons for the Commission’s contribution rate being 32.5% prior to 1992.  At the time of the introduction of index-linking, the Commission contributed at 11.5% and employees contributed 5%.  In 1978 the employees’ contribution rate was changed to 1.5% and the Commission’s contribution was increased to 16%.  Subsequently it was decided that the full cost of the Scheme’s liabilities should be met through the contribution rate rather than through periodic payments.  As a result, from April 1980 the Commission paid 30% and then from April 1981 it paid 32.5%.

15. Mr Balyan says that the Trustees’ Report for the year ended 31 March 1991, together with the Chairman’s report, which introduced the new flexible benefit structure, did not give any indication that post 1992 retirees, who commuted the entirety of their lump sum, would be treated differently to those who had retired prior to 1992.

16. Mr Balyan has pointed out that the Fund has doubled in value in the eight years since the benefit changes were introduced; from £27.8 million to £55 million.  He has calculated this to be an average annual increase of £3.4 million.  Mr Balyan says that this compares favourably with the five years prior to the 1992 benefit changes, in which he says the Fund increased by an average of £1.12 million p.a.  Mr Balyan has also calculated the increase to his pension over the same period to be 21.29%.  The Trustees say that there is currently no surplus in the Fund.  The 1999 valuation report indicates that the Fund met the Minimum Funding Requirement comfortably but was not funded in excess of 105% on the statutory basis.

17. Mr Balyan has calculated that a member retiring from the Scheme at age 60 after 30 years with final pensionable pay of £12,000 receives a pension which is 11.11% greater under the new rules than under the old rules.  Under the 80ths arrangement the member would have received a pension of £4,500 p.a., with a lump sum of £13,500.  Under the new rules, in order to provide a lump sum of £13,500, the member must give up £1,000 of pension (based on the current commutation factor of 13.5).  The 60ths accrual rate gives the member a pension of £6,000 p.a.  or £5,000 p.a.  after providing for the lump sum.

CONCLUSIONS

18. The Rules of the Scheme in force when Mr Balyan retired provided for a 1/80th pension, together with a 3/80ths lump sum.  Members did not ‘give up’ part of their pension to provide the lump sum because this was provided as a separate benefit.  Mr Balyan refers to the difference in treatment between pre- and post-1992 retirees who were on an equal footing of having commuted their lump sum.  This is not a correct interpretation of the situation.  Prior to the 1992 rule change there was no option to commute pension to provide a lump sum.  Members automatically received a 3/80ths lump sum because this was the benefit package on offer at that time.  The choice of words in the Actuary’s report for the 1991 Commission meeting is slightly misleading, because he refers to the members being asked to surrender more pension than was justified.  It would have been more accurate to have said that, because of changes in retiring ages, life expectancy, etc., a 1/80th plus 3/80ths arrangement could no longer be said to be equivalent to a 1/60th scheme.  Nevertheless, this did not mean that the pensions paid to members of the 80ths scheme were incorrect in any way.  When they joined the Scheme they had been offered a pension based on 80ths and a lump sum based on 3/80ths and that is what they received.

19. Mr Balyan has calculated that a member retiring under the 60ths scheme would currently receive a pension 11.11% greater than under the previous 80ths scheme.  However, this is based on the current commutation factor of 13.5, which was introduced from 1994.  Prior to this the commutation factor was 12.5, which would yield a pension of £4,920 or 9.3% greater.  This illustrates how the commutation factors can change over time in response to changes in retiring age, life expectancy, etc.  As has been noted elsewhere, when the Scheme was originally established an 80ths pension together with a 3/80ths lump sum was considered to be equivalent to a 60ths pension.  This was because a commutation factor of 9.0 was considered appropriate at the time.  I do not agree with Mr Balyan’s assertion that it was incumbent upon the Trustees or the Commission to ‘update’ the Scheme.

20. In 1991 the Trustees were faced with a surplus, which they were required to deal with in accordance with Clause 6 (see paragraph 2).  They were required to notify the Commission and to use the surplus to reduce the Commission’s contribution and/or improve benefits.  Therefore their choice of action, ie to improve active members’ and dependants benefits and reduce the Commission’s contribution, was within the options allowed by the Trust Deed.  Mr Balyan’s complaint is essentially that members who had already retired under the 80ths provisions were not awarded any increases to their pensions at the same time.  However, although the Trustees and the Commission are obliged to treat all categories of member in the Scheme equitably, this does not mean they must treat them all the same.

21. It is not true to say, as Mr Balyan does, that he has suffered an underpayment of pension since 1992.  Mr Balyan has received the pension he was entitled to under the rules of the Scheme in force when he retired.  Mr Balyan did not suffer any financial loss, nor even any loss of expectation, as a result of the Trustees’ and the Commissions’ decision.  In 1992 the Trustees and the Commission opted to use the surplus to improve active members’ and dependants’ benefits.  In previous years they had chosen to improve pensions in payment and this was one reason why they did not opt to do so in 1992.

22. Mr Balyan does not view the introduction of index-linking for pensions as an improvement to the benefits.  He says that periodic valuations of the fund by the Actuary are necessary to review the position of pensions and to take care of any shortfalls.  I disagree with Mr Balyan’s interpretation of the situation.  Periodic actuarial valuations are, indeed, not just necessary but a legal requirement.  However, this in itself does not mean that pensions in payment are guaranteed to be increased.  The introduction of a requirement within the rules for pensions in payment to be index-linked is a benefit improvement which can be very valuable.

23. I find that there has been no maladministration on the part of the Trustees or the Commission and I do not uphold Mr Balyan’s complaint.
DAVID LAVERICK

Pensions Ombudsman
11 February 2003
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