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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs P Walker (“the Applicant”)

Scheme
:
Local Government Pension Scheme (“the Scheme”)

Manager
:
West Yorkshire Metropolitan County Council (“the Scheme Manager”)

Employer
:
Calderdale Metropolitan Borough Council (“the Council”)

THE COMPLAINT 
1. The Applicant complains that having been promised ten added years upon early retirement she was, in the end, given only six and two thirds contrary to the provisions of her terms and conditions of service. She maintains that this was maladministration by the Council and the Department of Employment, Transport and the Regions (DETR now DTLR) from which she has sustained injustice and experienced considerable distress.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

STATUTORY AND ADMINISTRATIVE BACKGROUND
3. Regulation 8(1) of the Local Government Discretionary Payments Regulations 1996 (“the 1996 Regulations”) provides:

“An employing authority may, not later than six months after the material date, credit a person who is eligible to benefit under this Part with a period (the “credited period”) not exceeding…

(d) 10 years…”

The “material date” is defined: 

“in relation to a person, means the date upon which he ceased to hold his former employment”. 

4. These regulations enable local authorities to make discretionary payments to officers leaving their posts upon redundancy and in certain other circumstances. They are not payments made under the Local Government Pension Scheme.

5. Regulation 52 of the Local Government Pension Scheme Regulations 1997 (“the 1997 Regulations”) provides:

“Power of employing authority to increase total membership of members leaving employment at or after 50

(1) An employing authority may resolve to increase the total membership of a member who leaves his employment on or after his 50th birthday.

(2) The additional period of membership must not exceed

… (d) 6 243/365 years”

6. The effect of crediting years under the 1996 Regulations and increasing membership under the 1997 Regulations is the same i.e. to increase pensionable service by one eightieth for each year credited or added to membership. It is significant that the 1996 Regulations do not make provision for making capital payments in advance whereas the 1997 Regulations do.

MATERIAL FACTS

7. The Applicant joined the Scheme on 21 February 1972. She transferred to the Council from West Yorkshire Metropolitan County Council in 1986 on the County Council’s terms and conditions of service. She maintains that under a severance scheme incorporated in those terms and conditions of service she was entitled to the maximum period of added years (ten years) provided for under the relevant regulations as she was aged 50 or more and had completed more than five years continuous service (see Appendix I).  These terms and conditions state: “The Scheme will apply to employees who are made redundant as a result of changes in staffing requirements to be imposed by decisions external to the County Council and not as a result of County Council policies reviews or reorganisations”. However West Yorkshire MCC ceased to exist from 1986 and at all material times she was employed by the Council as Principal Administrative Officer in the Rent Officer Service. Calderdale argues (but the Applicant disagrees) that the severance scheme ceased to apply after the demise of West Yorkshire MBC.

8. The West Yorkshire Rent Officer Service was administered by the Council on a 100% refundable basis by the DETR. As a result of a decision taken by the Government, the Service was reorganised and transferred to a new government agency, the Rent Service, on 1 October 1999. 

9. On 17 June 1999 the DETR sent Proper Officers and Chief Rent Officers the criteria for voluntary early retirement/voluntary early severance. The Council’s Chief Rent Officer sent a like memorandum to all staff on 26 June. Staff were told to approach their respective local authorities to establish what benefits they might receive were approval given to retire early. The DETR’s agreement to early retirement was on the basis that the benefits to be made available to the successful applicants were fully in accordance with the Scheme of the applicant’s employing Council. (In November 1992 Calderdale Council had adopted a policy on Voluntary Early Retirement (see Appendix II)).

10. The funding for early retirements was on the basis that any applications approved would be refunded as part of the grant claim for the first six months of 1999-2000 or through a supplementary payment in September 1999.

11. The Applicant applied and on 6 July received an estimate of pension benefits. She has said she could see no long-term future for her in the new agency. “On the 30.09.99 my career as a Local Government Officer would have ended.” She said that she would probably have been asked to work elsewhere in the country and that would have been impossible for her. The benefits quoted showed a ten-year (compensatory) enhancement of service. 

12. On 23 July the West Yorkshire Pension Fund told the Council’s Finance Department that the latter would not be permitted to make a lump sum payment into the Fund in respect of ten added years. 

“The direct costs, arising from the award of any compensatory added years, present more of a problem. I understand you will be able to obtain funding, based on the capital value of any pension and lump sum arising from these added years, and wish to pay this directly into the West Yorkshire Pension Fund as advance funding for those compensatory added years.

Compensatory added years are awarded and paid under legislation separate to that giving rise to the Local Government Pension Scheme and are subject to strict rules regarding payment and funding. As a result I have some doubts whether the Pension Fund has the powers to accept such a payment in advance and would prefer if possible, for you to retain any funding payment and reimburse the West Yorkshire Pension Fund as and when compensatory payments are made.”

I asked the West Yorkshire Pension Fund to explain in more detail why it refused to accept capital payment in advance. It told me that as the 1996 Regulations made no provision to accept such payments it had no power to accept them.

13. The DETR approved the Applicant’s application on 2 September. Their letter to the Council made it clear that the benefits to be made available to Mrs Walker had to be fully in accordance with the Council’s scheme and that the estimated cost to the DETR should include the full capitalised costs of any early pension payments and any pay in lieu of notice. “…the total cost of the VER/VES will be refunded as part of the advance grant claim for the period 1 April 1999 to 31 October 1999”. The DETR wished to issue all grants before the end of September.

14. On 7 September the Chief Rent Officer and the Applicant’s new Area Manager told her orally that her application had been accepted. On 15 September the Director of Finance wrote to the DETR that the West Yorkshire Pension Fund could not accept a capitalised payment in advance in respect of the added years. The Council would have to pay on a pay-as-you-go basis as long as the member drew her pension. There appeared to be two alternatives: either the DETR accepted the early retirement with no capitalised payment, or DETR made arrangements with West Yorkshire Pension Fund to accept the capitalised payments. Meanwhile the DETR was prepared to pay the full capitalised cost of ten added years. In its reply of 16 September the DETR said that it had “invited applications from ROS staff on the basis that the Council would be reimbursed on a once and for all basis by the payment of grant under the long-standing ROS grant arrangements and that these costs would reflect the application of the Council’s VER/VES scheme/policy”. Only the Council, it said, could be reimbursed. Payment to West Yorkshire was not possible.

15. Also on 15 September the Applicant was told that her pension benefits would be enhanced by only six and two thirds years. The Council’s Director of Law and Administration, Mr G Norrie, said he had “detected an error” in the letter of 2 September from the DETR approving Mrs Walker’s early retirement. He explained the position to the Applicant on 17 September. The Applicant has said he told her that if she caused any problems she would not be allowed to retire. He said the matter was going to Committee in a few days (20 September) and that they would not approve early retirement if any cost fell on the Council. The Applicant has said she felt very intimidated by his attitude. She had already told her new employer that she wished to retire and did not feel she could change her mind. She has said the Council gave her no assistance or advice. On 20 September the Applicant orally accepted early retirement on the new terms; she agreed formally on 26 September.

16. The Council had believed that the funding for the ten added years would come in a lump sum from the DETR and that it could be paid direct into the West Yorkshire Pension Fund. In fact the Local Government Discretionary Payments Regulations 1996 (the 1996 Regulations) did not make provision for compensation payments to be made in advance. To avoid future liabilities the Council looked to regulation 52 of the Local Government Pension Scheme Regulations 1997 (the 1997 Regulations) under which six and two thirds years were the maximum added years that could be awarded by way of augmentation. The Applicant was given the opportunity of proceeding with her retirement on that basis or of remaining in employment.

17. In a report to the Council’s Cabinet Committee on 20 September Mr Norrie stated that the problem with awarding the Applicant ten added years under the 1996 Regulations consisted in the fact that the DETR insisted that it (the DETR) covered the cost by a capitalised payment. The problem which that entailed had been set out by West Yorkshire in its letter of 23 July to the Council.

18. On 21 September Mr Norrie wrote to the DETR that the Council had approved early retirement for the Applicant on the basis of six and two thirds added years and that, while disappointed, the Applicant was prepared to proceed with her application. He set out the capitalised cost.

19. On 22 September the DETR wrote to the Council:

“I note that the Council have reconsidered these matters and are now satisfied that they can accept a one-and-for-all payment from the Department provided the added years available to the officers are restricted to 6.66 years. It is understood that while the officers concerned are disappointed, they are willingly prepared to proceed with their applications for VER on the altered terms put to them…”

Mrs Walker has said that at no time was she asked whether she was content to proceed on the new basis.

20. On 23 September the Council informed her that her pension would be £8,404.52 per annum and her lump sum £25,213.58. Her redundancy pay was £5830 and her salary in lieu of notice £4973. She accepted that offer on 26 September and retired on 30 September. Instead of a pension of £9,353.31 Mrs Walker retired with a pension of £8,404.52 per annum.

21. On 7 November the Applicant appealed under regulation 100 of the 1997 Regulations. The appeal lay to Bradford Metropolitan Council. The appointed person turned down her appeal on the basis that while she could have been informed earlier of the reductions, she had accepted retirement the basis of the reduced offer. He said that the Council’s decision not to employ the 1996 Regulations was a reasonable exercise of discretion, especially as the whole basis on which the rent officer service was funded in West Yorkshire was that no charge should fall to the Council. He also dealt with the Applicant’s claim that as she worked under West Yorkshire Metropolitan County Council terms and conditions of service she was entitled to ten added years. The appointed person concluded that those terms and conditions applied only to employees made redundant up to 1986 when that authority was dissolved.

22. On 30 April 2000 the Applicant appealed under Stage 2 of the IDRP. On 4 August the Secretary of State upheld the Stage 1 decision. The decision stated in passing “that the Secretary of State would expect the council to be as helpful as it reasonably could in explaining the provisions, but they could not provide advice about, for example, the best course of action for an individual member to take.”

CONCLUSIONS

23. When the Applicant retired on 30 September 1999 she retired with a smaller pension than had been quoted to her in July. That quotation assumed that her pension would be augmented to reflect ten added years. This was possible under the 1996 Regulations (and, indeed, under the Council’s adopted policy on Voluntary Redundancy) although such payments did not come from the Local Government Superannuation Fund. 

24. For her part, the Applicant has argued that in the circumstances of this case she was entitled to rely on her terms and conditions of service. These were the West Yorkshire terms and conditions upon which she transferred to the Council. They provided that upon redundancy an employee aged 50 or more and having the Applicant’s length of service was entitled to be credited with ten additional years’ service. The appointed person who dealt with Stage 1 of the IDRP said that the redundancy provisions in the Applicant’s terms and conditions of service applied only to employees of the former authority made redundant up to 1986. I do not accept that argument.

25. The Council has said that West Yorkshire’s scheme was not relevant to the Applicant’s situation of voluntary redundancy.  On that argument the Council’s own policy for voluntary redundancy becomes relevant.  Under that policy she was entitled to 10 years’ redundancy and other benefits.  I take the view, therefore, that it is irrelevant whether the Applicant’s claim falls under West Yorkshire MCC or Calderdales’s terms and conditions of service.  In principle, she was entitled to broadly the same redundancy under both schemes.

26. However, the Council discovered that there was a problem in seeking to make such an augmentation from the Superannuation Fund soon after the West Yorkshire Pension Fund wrote to them on 23 July. While the DETR wanted to make a single payment, capitalised, the Pension Fund was unwilling to accept payments that had not become due. 

27. On the face of it the Council could have acted under the 1996 Regulations as originally intended but has said it would then have been liable for any unforeseen costs that arose over the ten year period. It was not prepared to assume that liability; nor was the DETR. I cannot say how real those fears were, but I have noted that while there was a possibility that the Council might incur liability in the future it could equally accumulate a surplus. At all events the DETR’s offer to fund the ten additional years was lost as a consequence of the Council’s decision.  

28. The capitalised sum offered by DETR was intended to leave the recipients in real terms no better or worse off than if the sum had been paid in yearly amounts. If, in the event, it worked out that one or other of the public authorities involved made a small gain or loss as a result then there was a compensating item appearing elsewhere in public expenditure. Overall there was not going to be a loss to public funds. Against that background it is deplorable that the public authorities involved could not reach some compromise. As a consequence of their wrangling over what seems to me to be a largely hypothetical concern, Mrs Walker has suffered a significant loss.   

29. The Council had the discretion to invoke either the 1996 or the 1997 regulations. In deciding to use the 1997 Regulations the Council abandoned its original intentions. The Secretary of State has said that this was a reasonable exercise of the Council’s discretion. On the information before me I have no basis for saying that the Council’s decision was maladministration.

30. Although the Council felt it was in a difficult position, its treatment of the Applicant was poor. On 7 September the Applicant was told orally that her application, with the ten added years, had been accepted. It was not until 15 September that the Council wrote to the DETR about the problem and obtained a variation of the agreement the Applicant was informed soon after. She could, and should, have been told of the problem much earlier. In fact, she could have been told before she was informed orally that her application had been approved. Had that happened the distress she experienced could have been avoided. The Applicant was given about a week to adjust to the changed basis of her retirement. Far from being given advice about the implications, it seems to have been suggested to her that if she did not accept the revised package she would receive nothing at all.

31. On the other hand I have noted that the Applicant did not see her future in the new agency and I consider that, on the balance of probabilities, she would have accepted the revised terms if these had been the terms first put to her in July 1999. 

32. However, I find that the Council’s dilatoriness and the pressure it put on the Applicant amounts to maladministration and the Council should pay her £500 in respect of the distress it caused her.

DIRECTION

33. Within 28 days of the date of this determination the Council shall pay the Applicant the sum of £500.

DAVID LAVERICK

Pensions Ombudsman

17 September 2004

APPENDIX I

SEVERANCE SCHEME FOR WEST YORKSHIRE METROPOLITAN COUNTY COUNCIL

34. GENERAL

The Scheme will apply to employees who are made redundant as a result of changes in staffing requirements to be imposed by decisions external to the County Council, and not as a result of County Council policies, reviews or reorganisations.

EMPLOYEES IN SCOPE

All employees of he County Council’s non-uniformed services, except casual staff, temporary staff engaged for fixed period of six months or less, employees on fixed term contracts and employees at or over compulsory retirement age at the date of termination.

30.3 REDUNDANCY PAYMENT

Redundancy payments are to be calculated by reference to the Statutory Redundancy Payments Scheme, but with the improvements permitted in the Department of the Environment’s Circular Letter of 29th March 1976 (i.e. the aggregation of all continuous Local Government Service, and the substitution of the accrual amount of “a week’s pay” at calculation date, where this exceeds the statutory limit imposed by the Scheme).

30.4 SUPERANNUATION-ADDED YEARS

Employees who are aged 50 or over a the date of termination, and who have completed at least 5vyears reckonable or qualifying service, are to be awarded the maximum period of added years allowed under the provisions of the Local Government (Compensation for Premature Retirement) regulations 1982.

30.5 TERMINATION PAYMENT

Provided that the employee has at least 5 years continuous service a payment on termination will be made. This payment will comprise two elements –firstly a redundancy payment calculated in accordance with paragraph 3 and secondly a termination payment (as defined in the Local Government (Compensation for premature Retirement) Regulations 1982 (Regulation 14(8)(c)).

The termination payment will be the sum found by deducting the redundancy payment under paragraph 3 from the sum produced by the following formula.

All continuous service in Local Government (as defined in the Redundancy Payments (Local Government)(Modification) Order 1983, Police Service, Fire Service, Civil Service, Teaching, National Health Service and employment in the Gas, Electricity and water industries is to be aggregated for the purpose of determining the length of service for the calculation of a termination payment. Any break in service of 14 days or more and any period for which the employee has been awarded pension benefits or received a severance payment will break the continuity of service for the purposes of this calculation

The amount of “a week’s pay” is to be determined in accordance with the Statutory Redundancy Payments Scheme, but the actual pay at termination is to be substituted where this exceeds the statutory limit imposed by the Scheme

The payments are to be calculated as follows:







*Under 50

50 or over

For each completed year of employment

Under age 65 but age 41 or over

3 weeks’ pay

2 weeks’ pay

For each completed year of employment

Under age 41 but age 22 or over

2.5 weeks’ pay
1.5 weeks’ pay

For each completed year of employment

Under age 22




1.5 weeks’ pay
1 week’s pay

Minimum payment





4 weeks’ pay

*This will apply to employees over 50 years of age if no pension benefits are payable.

A period of service for the purposes of calculating a redundancy payment shall be calculated in complete years and complete months, the odd period of months being calculated pro-rata as 1/12th of one year.

There is no limit to the length of service eligible for a termination payment.

30.6
LIMITATION OF TOTAL PAYMENTS


The total benefits arising from-

(a) The amount of a redundancy payment as calculated at paragraph 3; and

(b) The amount of a termination payment as calculated at paragraph 5; and

(c) The amount of the total annual pension payable which the employee could expect to receive between the date of termination and the date of compulsory retirement, if calculated by reference to the amounts awarded at the time of termination

Are not to exceed the amount which would have been earned by the employee if service had continued to age 65, and the employee had continued to receive the amount of a week’s pay as define at paragraph 3 throughout this period

If the total benefits would exceed the amount, the termination payment shall be reduced by the amount of the excess

SUMMARY

Employees with less than 5 years’
A redundancy payment (Para 3)

Service.

Employees under age 50 with at least
Preserved Superannuation benefits

5 years’service



payable at normal earliest retire-







ment age (no added years), plus a







redundancy payment (Para. 3) and 

a termination payment (Para. 5)

Employees over age 50 with 5 or more
Immediate payment of superannuation

years' service.




Benefits, with the award of added







years, (Para. 4) plus a redundancy 

payment (Para. 3) and a termination 

payment (Para. 5)

The “clawback provisions” contained in the Local Government (Compensation for Premature Retirement) regulations 1982, will operate where the employee is entitled to the immediate payment of pension benefits with added years.

Where the added years exceed 6 years 243 days, the lump sum pension arising from the added years awarded will be reduced by 30% of the redundancy payment for each year in excess of 6 years 243 days. If the lump sum element is insufficient to claw back the total amount necessary the tables provided in the regulations will be applied to also reduce the pension benefit arising from the added years awarded

Any termination payment awarded will be “clawed back” by the suspension of benefits arising from the added years until such time as the termination payment had been recovered.

APPENDIX II

POLICY ON VOLUNTARY EARLY RETIREMENT

1 This policy is applicable to Officers, Manual and Craftworkers.

1.1 Employees irrespective of their grade and post can be considered for Voluntary early Retirement providing they meet the essential criteria for eligibility.

1.2  Criteria for Eligibility
· The employee must have at least 5 years’ continuous local government service

· Be at least 50 years of age

· Departments must be able to demonstrate financial savings. Chief officers will identify savings with the Director of Finance to fund Added years Enhancements, Redundancy and pay in Lieu of Notice (where appropriate)

· Both superannuable and non-superannuable employees are eligible for consideration

· The Voluntary Early Retirement must be in the interests of the efficiency of the service.

2. Benefits to Employees

2.1 Superannuable Employees
· A lump sum payment paid by the Superannuation Fund

· An annual index-linked pension (after age 55)

· A Redundancy Payment (if justified and applicable)

· Pay in Lieu of Notice (if justified and applicable)

· Up to 10 added years pension and Lump Sum Enhancements

2.2 Non-Superannuable Employees
· A single Redundancy Payment (if justified and applicable)

· Pay in Lieu of Notice (if justified and applicable)

2 Initiating Voluntary Early Retirement

Employees who are interested in retirement should declare their interest in writing to their Chief Officer.

If the Chief Officer decides that the criteria in paragraph 3 above (are) satisfied, the Director of Finance will be asked to provide the employee with details of the financial retirement package.

3 Approval

If the employee subsequently submits an application to retire prematurely the matter will be determined by the service Committee who will consider the means of funding the premature departure before granting their approval
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