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PENSION SCHEMES ACT 1993, PART X 

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr P Bramble

Scheme
:
Local Government Pension Scheme (‘the Scheme’)

Respondent
:

:
Manchester City Council (‘The Council’)
Greater Manchester Pension Fund (‘the Scheme Manager’)

1. Mr Bramble complains that the Council wrongly refused him early retirement on ill health grounds and that he has suffered financial loss as a consequence because it left him in receipt of a pension that in his view was half of what it should be.  He attributed that to the Council being negligent and incompetent.  Mr Bramble also contended that the Council had not followed the correct procedure in respect of his pension entitlement when his employment with them ended.  He said that he was given no opportunity to gain access to his benefits even though the Council were aware of his health problems.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL LEGISLATION AND BACKGROUND

3. The Scheme is governed by the Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations).  
4. Regulation 27 sets out the criteria for ill health early retirement.  This Regulation only applies where a member leaves a local government employment by reason of “being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body…” Regulation 28 sets out the amounts of ill-health pension including details of the member’s enhanced membership period.  Regulation 28 provides that where a member’s benefits are paid under Regulation 27 and his total membership is at least five years he is entitled to an enhancement.  That is referred to in the 1997 Regulations as an enhanced membership period, which includes his total membership.

5. Regulation 31(6) provides that: 

“If a Member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill health or infirmity

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age”

6. Regulation 100 provides that where there is a disagreement between a member and a Scheme employer, the member may apply to the appropriate appointed person to decide the matter.  Where an application about a disagreement has been made under Regulation 100, an application may be made under Regulation 102 by the person who applied under Regulation 100 or the scheme employer for the Secretary of State to reconsider the matter.  

KEY FACTS

7. Mr Bramble was born on 4 September 1963.  He was employed by the Council in a number of capacities between the period 4 June 1986 and 31 March 1991 when he resigned from his position.  Mr Bramble re-joined the Council in April 1992 as a temporary traffic enumerator.  He was employed for several spells in that position between 1992 and 1997.  The work involved numerous breaks in employment and Mr Bramble was frequently laid off and subsequently re-engaged.  The Council deemed that work to be of a casual nature and further employment was not assured.  Mr Bramble said that in the Spring/Summer of 1997 he started to experience health problems that affected his ability to work.  

8. Mr Bramble left his job with the Council with effect from 1 August 1997.  On that date the Council wrote to him saying that his contract would terminate on 1 August as previously indicated in their letter dated 29 May.

9.
Bramble was a member of the Scheme during his periods of employment with the Council, with the exception of the period 1992 to 1996.  He rejoined the Scheme in the autumn of 1996.

10. Mr Bramble accepted a one-year fixed-term contract with the Council as a transport technician.  He commenced that contract on 3 November 1997.  In the event the contract was extended to 3 January 1999.  During the period of Mr Bramble’s fixed term contract he suffered ill health and for periods of time was away from work.  In July 1998 he asked the Council if he could transfer to a three-day working week.  Mr Bramble underwent a medical review, the outcome being advice that he was fit for current duties but that reducing his hours might be of benefit to him.  Mr Bramble’s request was granted and came into effect on 3 August.  Mr Bramble continued to accrue sick leave from time to time.

11. In November 1998 the Council advertised three permanent transport technician posts.  Mr Bramble made a formal application for one of those posts.  He was interviewed but was unsuccessful.  The Council said that his sickness record was not the reason for his non-appointment.  Mr Bramble’s employment with the Council came to a close at the end of the extended fixed-term contract.  He was not asked to do any further work as a traffic enumerator.  

12.
When Mr Bramble left the Council he did not complete an option form (form PF48A) about his pension benefits.  He says he was neither sent a form nor asked to complete one.  As no option form had been received, the Council’s Pensions Section (Pensions Section) completed leaver documents on 28 May notifying the Scheme Manager that Mr Bramble had left the employment of the Council, but that he had not made a pension option.  On 16 June the Scheme Manager wrote to Mr Bramble saying that the Council had told them that he had left his job on 31 January 1998 (sic) and that he was no longer a member of the Scheme.  They said that according to their records he had not completed an option form and that no further action could be taken without that form.  With their letter the Scheme Manager enclosed a copy of the option form together with some guidance on completing it.

13. In July 1999 the Scheme Manager wrote to Mr Bramble providing details of his deferred benefits under the scheme.  On 23 July Mr Bramble’s Union representative wrote to Mr Bramble giving details of a meeting that he had held with the Council about a dispute concerning Mr Bramble’s employment.  He report that the Council had said that they had asked the City Treasurer for advice about Mr Bramble’s pension and that he had said that Mr Bramble had previously agreed with the Scheme Manager to have his pension from 1986 to 1991 frozen which meant that Mr Bramble would potentially only be able to draw on his last set of pension contributions.  The Council were reported as saying that they would not object to Mr Bramble attempting to draw his 1986-1991 pension and the later pension on grounds of ill health, but that he would have to do that himself as it was not something that the Council could pursue for him They made it clear that they would not agree to enhance his pension by way of ill-health benefits.. 

14. The Union told Mr Bramble that if he wished to draw upon the 1986-1991 pension he would have to make a case to the Scheme Manager to the effect that he was now in such poor health that he would be unlikely to return to work in the foreseeable future on a sustained basis.  They said that that could be done by way of a report from his General Practitioner (GP) or Consultant.  The Union asked him to confirm if his GP/Consultant would be prepared to provide a medical report.  

15. On 28 February 2000 the Council wrote to an Occupational Health Clinic enclosing a copy of a letter from Mr Bramble giving permission for the Medical Officer to contact his GP as he was not well enough to attend for a medical examination at the Town Hall.  The letter said that Mr Bramble had requested the early release of his benefits on medical grounds.  The Council asked the Medical Officer to complete a form (enclosed) so that they could release Mr Bramble’s preserved benefit.  

16. Before a decision had been taken on Mr Bramble’s request for the early payment of his pension Mr Bramble involved the Person Appointed to resolve disputes under Regulation 100.  The Appointed Person asked the Council on 27 March for their comments on the application and for copy correspondence between them and Mr Bramble.  He also asked for a chronology of events in relation to Mr Bramble’s employment with the Council together with any medical evidence or reports that the Council had relied on in making decisions relating to Mr Bramble’s employment.  

17. On 4 April the After taking medical advice the Council wrote to Mr Bramble on 18 August saying that the Doctor had confirmed that in his opinion Mr Bramble was not permanently incapable of doing any form of employment until age 65, as required for the payment of an enhanced pension.  The Council said that before a decision could be made on that matter Mr Bramble would need to attend for a medical examination and that an appointment with the Council’s Medical Officer had been arranged for 11 April at the Occupational Health Clinic in the Town Hall.  On 5 April the Council wrote to the Appointed Person telling him about the medical appointment.  The letter said that Mr Bramble had not previously made any request to the Pensions Section for early release of his benefits and the letter dated 27 March (from the Appointed Person) was the first indication they had received of his intentions.  The author said that she had written to the Department where Mr Bramble had worked asking for the information requested.  On 9 April Mr Bramble wrote to the Council referring to a telephone conversation that had taken place between them on 6 April.  He confirmed that he had given permission for the Council to contact his GP.  On 8 June the Council wrote to the Scheme Manager saying that the Council’s Medical Officer had agreed that Mr Bramble’s pension benefits could be released on grounds of incapacity although enhancement was not appropriate.  She asked the Scheme Manager to release Mr Bramble’s benefits with effect from 5 June 2000.  

18.
Mr Bramble then wrote on 3 July seeking information as to why enhancement of his pension had been denied.  After taking medical advice the Council wrote to Mr Bramble on 18 August saying that the Doctor had confirmed that in his opinion Mr Bramble was not permanently incapable of doing any form of employment until age 65, as required for the payment of an enhanced pension.

19. On 5 September the Appointed Person wrote to the Council saying that he had received a second application from Mr Bramble under stage 1 of the IDR procedure.  This time Mr Bramble had complained that his benefits should have been released from January 1999 rather than 5 June 2000.  The Appointed Person asked the Council if they wanted to make any additional comments.  On 30 November the Appointed Person wrote to Mr Bramble saying that on the evidence before him he was satisfied that his employment with the Council had been terminated on 3 January 1999 by virtue of the completion of his fixed term contract.  He said that he accepted that the Council had been aware of Mr Bramble’s medical condition for some considerable period before the date of termination, but there was clear evidence that Mr Bramble’s medical condition was not the reason for the termination of his employment.  The Appointed Person said that as Mr Bramble’s employment ceased when his fixed term contract came to an end, Regulation 27 did not apply and Regulation 31 was applicable.  He said that his letter was an interim decision and that he had written again to the Council asking for their comments.  

20. On 30 November the Appointed Person asked the Council to clarify whether in the Doctor’s view Mr Bramble’s medical condition was any different at 5 June 2000 than it was at any time within the period 3 January 1999 to 4 June 2000.  He also asked for a medical opinion as to when Mr Bramble became permanently incapable of discharging efficiently the duties of his employment because of ill-health or infirmity of mind or body.  On 22 January 2001 the Occupational Health Physician wrote that Mr Bramble became unfit for work following the termination of his fixed term contract.  He had been in receipt of Incapacity Benefit since 3 January 1999.  The Doctor felt that his deferred benefits should have been released from that date.  On 24 January the Council wrote to the Appointed Person saying that the Doctor had reviewed Mr Bramble’s medical history and now felt that his deferred benefit should have been released from the day he left the Council.  The Council told the Scheme Manager to backdate his benefits with effect from 4 January 1999.  

21. On 23 March 2001 the Council wrote to Mr Bramble replying to a letter he had sent to the Senior Pensions Officer.  They said that ill health enhancement was not applicable, as his employment had ceased on completion of a fixed term contract and not on ill health grounds.  The Council said that his benefits had been released under Regulation 31.  

22.
On 22 June 2001 the Appointed Person wrote to the Council saying that he had received a further complaint from Mr Bramble under stage 1 of the IDR procedure against the Council’s decision not to enhance his pension benefits.  The Appointed Person summarised the complaint as “release of benefits and the subsequent backdating of pension benefits”.  
23. On 4 July the Council wrote to the Appointed Person.  They gave a chronology of events.  On 1 October the Appointed Person wrote to Mr Bramble referring to previous correspondence from him dated 30 November 2000 and 23 March 2001 (from the Council).  He said that ill health enhancement was not applicable as his employment had ended on completion of a fixed term contract and not because of ill health.  The letter went on to say that Mr Bramble’s benefits had been released under Regulation 31 with effect from 5 June 2000.  By the time of Mr Bramble’s third complaint the Council had already agreed to backdate his benefits to 4 January 1999.  

24. Mr Bramble invoked stage 2 of the IDR in September 2001 by writing to the Secretary of State for the Department for Transport, Local Government and the Regions.  Mr Bramble contended that the Appointed Person (who dealt with his third complaint under stage 1) had misunderstood the nature of his appeal and had reached his decision without requesting further information from him.  He further contended that the Appointed Person had not properly investigated the Council’s reasons for the cessation of his employment.  Mr Bramble said that an Employment Tribunal had forced the Council to admit that they had deliberately broken his employment for their own benefit.  He said that the way in which the fixed term contract had been imposed on him needed to be examined.  He contended that, in the light of his preceding medical history, the cessation of his employment could only be classified as an ill health retirement under the provisions of Regulation 27.

25. The Secretary of State issued his stage 2 decision on 29 January 2002 dismissing Mr Bramble’s appeal.  The Secretary of State found that for the purposes of the 1997 Regulations it had not been shown that Mr Bramble ceased employment with the Council on the grounds of being permanently incapable of efficiently discharging the duties of his former employment due to ill health or infirmity of mind or body.  Therefore Mr Bramble was not entitled to an enhanced membership period.  The Secretary of State dismissed the appeal.  His decision confirmed in part that made by the Appointed Person.

26. The Secretary of State pointed out that Mr Bramble’s benefits had been released with effect from 4 January 1999 rather than 5 June 2000 as referred to in the Appointed Person’s letter dated 1 October 2001.  The Secretary of State took the view that Regulation 27 gave entitlement to scheme benefits where two major criteria were satisfied.  There was the medical criterion, which under Regulation 27 had to be certified by an independent registered medical practitioner who was qualified in occupational health medicine, that the member was permanently incapable of performing his former duties efficiently because of ill health or infirmity of mind or body.  The Secretary of State pointed out that such certification on its own was not sufficient to qualify for benefits, as there was also the requirement that employment must cease on that account.  The Secretary of State pointed out that the latter criterion – the reason why employment had ceased - was an employment matter.  He said that the 1997 Regulations were about entitlement to benefits where certain employment conditions were satisfied.  Those Regulations did not themselves apply those employment conditions and accordingly the reason why employment ceased was not a matter that the Secretary of State could consider in the context of a Scheme appeal.

27. The Secretary of State went on to say that he had not been party to the reason why the Council had considered that Mr Bramble should have had his benefits paid on ill health grounds with effect from the day after his employment ceased.  Nevertheless, he had to accept the fact they were awarded from that date as the Council were satisfied that he met the medical criteria of the Regulation.  Even though the Council had offered no medical evidence to satisfy the Secretary of State on that point it was not an issue that he could investigate in this appeal.  Therefore on the basis that Mr Bramble was permanently incapable when he ceased employment the only issue for him to examine was whether the medical condition was the cause of Mr Bramble’s cessation.  The Secretary of State noted that the Council contended that Mr Bramble’s employment had ceased because his fixed term contract ended and that Mr Bramble considered that the main point to be examined was the set of circumstances that led to the imposition of the fixed term contract.  The Secretary of State said that he had no powers on a pension appeal to consider questions about how the Council set out its fixed term contracts or whether they were appropriate in the circumstances.

28. In conclusion the Secretary of State said that it was also not appropriate for him to consider the reasons why Mr Bramble was not successful in his application for a permanent post as that was an employment matter rather than a pension one.  The Secretary of State said that there was no conclusive evidence that Mr Bramble’s contract had not been renewed because of the state of his health.  The evidence suggested that the contract had not been renewed because Mr Bramble had failed the interview for a permanent post.  The Secretary of State concluded that Mr Bramble had not ceased employment due to ill health and that he was not entitled to an enhanced membership period.

29. After losing his appeal to the Secretary of State Mr Bramble complained to me.  He said that the Council had denied him his benefits and had claimed that he had become ill after he had left their employment.

30. In their response to Mr Bramble’s application the Council said that despite what Mr Bramble had said they had never claimed that he had become ill after he had left their employment; neither had they had claimed that Mr Bramble was not suffering ill-health prior to the termination of his fixed-term contract, as clearly his absence record during that period was a testament to that.  However, the Council said that there was no evidence to suggest that Mr Bramble’s condition precluded him from working subsequently.  The Council contended that Mr Bramble was not in a position to be considered for ill-health retirement at the time he left their employment.  They pointed out that in his representations to the Secretary of State Mr Bramble had said “I did not know at that point in time (when the permanent jobs were advertised) that I would be as unwell as I have been, for as long.... as I saw it then, I was having a bad run of health”.  The Council refuted any allegation of wrongdoing in relation to Mr Bramble’s case.  They said that Officers of the Council had acted in accordance with the pension regulations at all times and had given Mr Bramble access to his pension rights as soon as the necessary information had been provided to them.  

31. In a chronology that accompanied the Council’s letter the Pensions Section Manager said that some of the delay that had occurred in the handling of Mr Bramble’s case had been caused by Mr Bramble not completing the pension option form when he left on 3 January 1999.  The Manager said that if he had done that her team would have provided him with the value of his pension and options available.  The Manager contended that once the application had been received via the Appointed Person the matter had been dealt with competently, including making arrangement with the Occupational Health Unit to assist with the application.

32. In his response Mr Bramble made a number of comments on the Council’s observations.  He referred mostly to the points that he had previously made during the lifetime of the case.  In particular he said that he had not completed an option form because he had not been sent one nor asked to complete one until months after his “de-selection”.  He said that whilst he may not have previously requested payment of his benefits directly from the Senior Pensions Officer or her Section, he had on a number of previous occasions told other representatives of the Council that he wished to take his benefits.  He contended that the Council were fully aware of his request for a pension before he first approached the Appointed Person although they had done nothing to assist him.

CONCLUSIONS

33. Mr Bramble left the Council on 3 January 1999.  In June 2000 the Occupational Health Physician agreed that his pension benefits should be released on the grounds of incapacity with effect from 5 June 2000.  In January 2001 the Occupational Health Physician said that Mr Bramble became unfit for work following the termination of his fixed term contract and that his deferred benefits should in fact be released from 4 January 1999 rather than the later date of 5 June 2000.  

34. I first need to decide whether there was delay by the Council in coming to those two decisions.  

35. The Pensions Section Manager said that the delay in dealing with Mr Bramble’s pension was caused by his failure to complete an option form after he left the Scheme in January 1999.  Mr Bramble contends that he was not sent a form or asked to complete one until months after his de-selection (I assume by that he means when he learnt that he was not to be offered a permanent post.) Mr Bramble was certainly sent a form by the Scheme Manager on 16 June 1999 although I have not seen any evidence that he completed it then.  I have no reason to doubt that the Pensions Team also sent him one around the time that he left the Council’s employment.  

36. There were clearly other delays in the handling of Mr Bramble’s case but the Council could not be held solely responsible for them.  I note that on 23 July 1999 the Union wrote to Mr Bramble outlining the results of a meeting where his pension had been discussed.  Mr Bramble does not appear to have provided the information sought by his Union.  

37. Although Mr Bramble has complained that he was not given the opportunity to gain access to his benefits even though the Council were aware of his ill health, the evidence before me suggests that at any rate initially, this was because he had not asked the Pensions Section for payment of his benefits.  

38. Nevertheless by 28 February 2000 there was evidence of his request for early payment of his benefits leading to a request for medical advice.  It seems that the response was to say that Mr Bramble would need to be examined and appointment was made by 4 April.  That position might have been more quickly reached.  In June 2000 the Medical Officer at last considered the case and agreed that Mr Bramble’s pension benefits could be released on the grounds of incapacity.  There was clearly some delay by the Council in arriving at that decision but I hesitate to categorise this as maladministration.  .

39. In August 2000 Mr Bramble made a further complaint over the release date of his deferred benefits.  He contended that the benefits should have been released from 4 January 1999 rather than 5 June 2000.  On 30 November the Appointed Person asked the Council for their comments on that issue and on 22 January 2001 the Occupational Health Physician told the Council that deferred benefits should be released from 3 January 1999.  I see no unreasonable delay on the part of the Council.

40. I now turn to the main part of Mr Bramble’s complaint that he has been wrongly refused ill health benefits, ie an enhanced pension.  

41. Mr Bramble’s complaint seems to me to be founded on a belief that he was not offered a permanent job because of his ill health.  He builds on that by arguing that it was therefore his ill-health which led to his leaving the Council’s employment.  I see no reason to dispute the Secretary of State’s conclusion that Mr Bramble did not cease employment due to his ill health and that consequently he was not entitled to an enhanced membership period.  

42.
Accordingly, I do not uphold the complaint against the Council.  Mr Bramble is not entitled to enhanced benefits.
DAVID LAVERICK

Pensions Ombudsman

5 December 2003
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