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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr J Keenan

Scheme
:
Fosters Commercials Ltd Group Pension Scheme (“the Scheme”)

Manager
:
Sun Life Financial of Canada formerly Confederation Life Insurance Company (“SLFC”)

Employer
:
Fosters Commercials Ltd formerly Stan Foster Ltd (“Fosters”)

THE COMPLAINT 
1 Mr Keenan complains that SLFC and Fosters have been unable to trace any record of his membership of the Scheme and that of his late brother, Mr M Keenan. His brother’s beneficiary was their mother who died on 9 August 1993. Mr Keenan believes that both his pension and his brother’s have been lost.

MATERIAL FACTS

2 Mr Keenan and his brother joined the Scheme (Group Policy 30006) on 1 September 1974. Mr Keenan was born on 28 December 1941 and his pension is due in 2006. His brother was born on 16 October 1940. Mr Keenan says that he and his brother (who died on 23 January 2001) left Fosters in April 1980. On 9 September 1980 Fosters wrote to SLFC notifying the latter that Mr Keenan and his brother had left the firm’s employment and had opted to have the return of their contributions to the Scheme. 

3 On 29 September 1980 Fosters wrote to Mr Keenan copying him a letter from SLFC stating that as both members had completed more than five years pensionable service in the Scheme they were not entitled to a refund of contributions. The letter was headed “Group Policy No 30006 – Re J Keenan; M Keenan”.

4 Following his brother’s death, Mr Keenan made enquiries about his brother’s benefits and his own. On 11 July 2001 Fosters sought the advice of their accountants who advised them to forward Mr Keenan’s letter to SLFC which by then had taken over Confederation Life.) On 22 August SLFC told Fosters that it had no record of a policy under the name of Fosters Commercials. Fosters passed this information to Mr Keenan. Mr Keenan approached his trade union, the TGWU, which asked Fosters to confirm the position. Fosters replied that “it was at a loss” but would continue to try to resolve the matter.

5 The Pensions Advisory Service (OPAS) took up Mr Keenan’s case with Fosters. Fosters suggested to OPAS that the Scheme might be registered under the firm’s previous name of Stan Foster Ltd. It also suggested that Norwich Union might have some involvement. 

6 A representative of Fosters wrote to OPAS on 17 April 2002 that SLFC had been unable to find any records under the present or previous name of the firm. So far as Norwich Union was concerned it told her that the firm (NU) had commenced “completely new money purchase scheme and did not at any time take over the existing scheme”.

7 SLFC informed my office on 25 June 2002 that it could trace no details for the complainant and his brother. In a letter dated 8 July the Employer said that it could find no “documentation or correspondence relating to this (the Scheme)”.

8 The Pensions Schemes Registry has been consulted but it is unable to shed any further light on the Scheme.

CONCLUSIONS

9 There is good evidence that Mr Keenan and his brother completed at least five years’ pensionable service. That information came from Confederation Life. Confederation Life was taken over by SLFC which can find no trace of the Scheme. There is no evidence to suggest that the fund was transferred from Confederation Life before that company was taken over by SLFC. 

10 On the evidence, Mr Keenan is entitled to expect SLFC, as the successor of Confederation Life, to provide a pension for him when it becomes due in 2006 relating to his pensionable service with Fosters. However, the paucity of information is such that it is impossible to infer the level of contributions paid by the Complainant and Fosters, or to deduce the level of benefits to which the Complainant (and his brother) was entitled.  In the circumstances and absent any agreement between the parties, I am directing instead that a lump sum payment be made in lieu and further suggest that this should be £5,000.

11 I have noted that Mr M Keenan’s mother was his beneficiary and that she predeceased him. Mr Keenan claims benefit on that account as his brother’s next of kin. In the absence of any indication as to the rules of the Scheme I am unable to say whether Mr M Keenan’s estate or his next of kin would have been entitled to any benefit. I do not, therefore uphold that part of the complaint.

12 I find it extraordinary that Fosters has no record of the whereabouts of this fund and they should apologise to Mr Keenan for this signal administrative failure and pay him the sum of £250 in recognition of the trouble to which he has been put.

DIRECTIONS

13 I direct that within 28 days of the date of this determination

(i) SLFC shall pay Mr Keenan the sum of £5,000 in respect of his lost pension fund; 

(ii) Fosters shall apologise to Mr Keenan for their administrative failure and pay him £250 in respect of the trouble to which he has been put.

DAVID LAVERICK

Pensions Ombudsman

23 September 2004
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