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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainants
:
Trustees of BETEC Retirement Benefits Plan (“the Trustees”)

Scheme
:
BETEC Retirement Benefits Plan (“the Scheme”)

Principal

Employer
:
Roxspur Pension Schemes Limited (“the Principal Employer”)

Employer
:
Roxspur plc (“Roxspur”)

THE COMPLAINT 

1 The complaint has been made by Mr Derek Whitehead, Mr Robert Bracey-Wright and Pitmans Trustees Limited, the Trustees of the BETEC Retirement Benefits Plan against Roxspur Pension Schemes Limited and Roxspur plc.

2 The Trustees complain that the respondents have wrongly failed 

· to agree that members of the Scheme are entitled to guaranteed pension increases under the Scheme and, if necessary, under relevant legislation;

· to reimburse the Scheme for expenses incurred by the Trustees in accordance with the Scheme Rules.

· to discuss with the Trustees the funding position of the Scheme in good faith before determining it.

LEGISLATION AND SCHEME RULES

3 Section 67 of the Pensions Act 1995 provides:

“Restriction on powers to alter schemes
(1) This section applies to any power conferred on any person by an occupational pension scheme (other than a public service pension scheme) to modify the scheme.

(2) The power cannot be exercised on any occasion in a manner which would or might affect any entitlement, accrued right or pension credit right of any member of the scheme acquired before the power is exercised unless the requirements under subsection (3) are satisfied.

(3) Those requirements are that, in respect of the exercise of the power in that manner on that occasion-

(a) the trustees have satisfied themselves that-

(i) the certification requirements, or

(ii) the requirements for consent

are met in respect of that member, and

(b) where the power is exercised by a person other than the trustees, the trustees have approved the exercise of the power in that manner on that occasion.

(4) In subsection (3)-

(a) “the certification requirements” means prescribed requirements for the purpose of securing that no power to which this section applies is exercised in any manner, which , in the opinion an actuary, would adversely affect any member of the scheme (without his consent) in respect of his entitlement, accrued rights or pension credit rights acquired before the power is exercised; and

(b) “the consent requirements” means prescribed requirements for the purpose of obtaining consent of members of a scheme to the exercise of a power to which this section applies…”

4 Section 75 of the Act provides:

(1) If, in the case of an occupational pension scheme which is not a money purchase scheme, the value at the applicable time of the assets of the scheme is less than the amount at that time of the liabilities of the scheme, an amount equal to the difference shall be treated as a debt due from the employer to the trustees or managers of the scheme.

(2) If in the case of an occupational pension scheme which is not a money purchase scheme-

(a) a relevant insolvency event occurs in relation to the employer, and

(b) a debt due from the employer under subsection (1) has not been discharged at the time that event occurs,

the debt in question shall be taken, for the purposes of the law relating to winding up, bankruptcy or sequestration as it applies in relation to the employer, to arise immediately before that time…”

5 Rule 3A of the Scheme Rules provides that:

“Each Employer must contribute to the Plan in respect of Members who are or have been employed by it at such rate as shall be agreed between the Trustees and the Principal Employer in accordance with actuarial advice obtained by the Trustees.”

6 Rule 22C states:

“The Trustees will pay the expenses of the Plan (including their own expenses, and any liabilities, incurred through acting as trustees of the Plan but excluding any expenses or liabilities arising from wilful wrongdoing) out of the Plan’s assets.  If the Trustees so require, the Employers, in such proportions as the Principal Employer decides, will reimburse the Plan for the amount of any or all of these expenses.

Instead of paying all or any of these expenses out of the Plan’s assets, the Trustees can require the Employers to pay them.  If the Trustees do this, each Employer’s share shall be decided by the Principal Employer.”

7 Rule 26C states:

“When the Trustees wind up the plan, they will pay all sums due before the winding up started, including lump sums in respect of members who have died within 2 years before the winding up started.  They will then set aside sufficient assets to pay the expenses of the winding up.  They will then use the rest of the Plan assets as detailed below.”

MATERIAL FACTS
8 By late 1995 the employers had made no contributions to the Scheme since 1992.  The former administrator of the Scheme and Trustee, Mr Derek Whitehead, has said that the valuation of the Scheme as at 31 March 1991 showed it to be in surplus and that discussions took place in 1995 as to how the surplus should be utilised.  In early November 1995 there was a meeting attended by Mr Whitehead, Mr John Paterson (a co-Trustee since deceased), Mr Dennis Sewell (the then Finance Director of the Principal Employer, Clayhithe plc (“Clayhithe”) and Mr John Heywood (the then Chairman of Clayhithe).  Clayhithe wanted to grant benefit improvements to Mr Sewell and Mr Heywood.  For their part the Trustees felt that it was only equitable that improvements for all members should be considered.  The Complainants say it was agreed that subject to the outcome of the regular actuarial assessment due in April 1996, the benefit improvements would be introduced as follows:

· The deduction from a member’s annual salary in respect of State Scheme Allowance would be frozen at its existing level until such time as the reduction was 75% of the Lower Earnings Limit (LEL);

· An improvement in early retirement factors for those who retired from service between Age 60 and 65 and for those aged 50 and above who left involuntarily and retired; and

· The guaranteeing of annual pension increases so that they would be at least equal to the increase in the retail price index up to a maximum of 3% per annum.

9 Mr Whitehead has said in a statement dated 16 June 2003: “At the meeting it was …agreed that the benefit improvements proposed for the two directors would be granted.  The general improvements were seen as a quid pro quo for providing benefits for Mr Heywood and Mr Sewell and for allowing the company to continue its ongoing contributions holiday.  The only issue that remained was whether there was sufficient surplus to fund them.  As with any benefit improvements, the only other consideration was an assurance that Clayhithe’s future contribution rate would not have to be increased.  It was, therefore, part of our agreement that the benefit improvements were conditional on the next valuation (as at 31 March 1996) disclosing that sufficient surplus remained to give the improvements without an increase in Clayhithe’s contribution rate.  There was no evidence at that time to suggest that there was insufficient surplus available for the three (sc.  general) benefits as well as the executive benefits”.  He has added that at Mr Heywood’s request the announcement of the guaranteeing of pension increases was held back pending wage negotiations.

10 On 9 November Mr Whitehead wrote to the Actuary: 

“we have now firmed up on those benefits which the Principal Employer and the Trustees consider appropriate to introduce now, subject to being able to accommodate the required funding rate”.  He has since said: “I was referring here to the agreement that had been reached at the meeting in early November.  The ‘we’ referred to by me was the Trustees and Clayhithe; the benefit improvements other than the guarantee of pension increases were announced to staff in Plan booklets in April 1996.  The valuation as at 1 April 1996 was signed by the Actuary on 17 December 1996 and according to Mr Whitehed this “revealed that the Plan was sufficiently well-funded to provide the additional benefits that had been agreed.  I regarded Clayhithe as now committed to the implementation of the benefit improvements.”

11 Mr Sewell, in a letter to the Trustees’ solicitors dated 3 June 2003 has said: 

“Towards the end of 1995 a number of other benefit improvements were agreed in discussion with the company’s chairman, including guaranteed indexation of pensions at up to a maximum of 3% which was then in line with recent increases.” He has also said that the company “would have formalised the 3% indexation before the merger with Roxspur had it not been for the advice of the actuary to the contrary”.  He has since said by way of clarification “I am again referring to amending the rules rather than suggesting that there was not an agreement in place to guarantee pension increases at this stage”.  

12 Mr Heywood, in a letter dated 1 July to the Trustees’ solicitors has confirmed Mr Sewell’s understanding and has said 

“Clayhithe and the Trustees agreed to a package of benefits for myself, Mr Sewell and other members.  As part of that package it was agreed that all members would receive guaranteed pension increases…PENSIONS was never an agenda item at Board meetings.  Accordingly there would be no Board minutes.”

13 However, the Employer has told me that the parties “merely adopted a common intention to consider a number of benefit improvements subject to the outcome of the actuarial assessment of April 1996.”

14 At a meeting on 14 November 1997 the Scheme Actuary recommended that pension increases for pre-April 1997 service should be granted on a discretionary basis rather than on the guaranteed basis adumbrated in 1995.  The Actuary was apparently concerned about the impact the minimum funding requirement (MFR) introduced by the Pensions Act 1995 and the effect that might have on the investment strategy of the Scheme.  The Trustees accepted the advice and wrote to Clayhithe to record their mutual intentions.

15 On 30 January 1998 a letter from Mr Whitehead on behalf of the Trustees to Clayhithe stated: 

“Following the Actuarial Valuation in April 1996 Clayhithe plc, with the agreement of the Trustees, agreed to implement 3 benefit improvements…At the Trustees’ meeting held on 14 November 1997 it was intended that the guaranteed increases for pre-April 1997 pensions should be implemented.  However, the Actuary suggested that provided the employer and the Trustees recognised the intention to pay annual increases at least equal to RPI up to 3% there were considerable advantages in retaining the discretionary basis.  The Trustees wish it to be recorded that the facts stated above recognise the intentions of the principal employer and the Trustees”.

16 In 1998 the Employer took over Clayhithe and all its subsidiaries.  The Trustees say that the principles decided in 1995 continued to be applied.  However, when the Employer decided to bring the pension schemes of five other subsidiaries into the scheme a dispute arose over the status of the pension increases.

17 On 27 November 1998 a meeting of the Trustees noted that there was a need to review the basis for funding the expenses of the Scheme.  It was recorded that “at present the administration costs and life cover are being met from the surplus of the scheme and this would continue”

18 With effect from 6 April 1999 the Employer’s money purchase scheme (“the Roxspur Scheme”) was transferred to the Scheme.  No provision was made for providing money purchase and final salary benefits from separate trust funds or actuarially separate sections of the Scheme.  The provisions of the definitive trust deed of the Roxspur Scheme were not adopted although the benefits payable to transferring members were those “described in the Rules of the Roxspur Money Purchase Scheme”.

19 On 14 April 1999 Mr Whitehead wrote to the Employer in the context of the Roxspur Scheme becoming part of the Scheme.  He wrote, inter alia: "I appreciate that a guaranteed increase can actually restrict the Plan’s ability to improve the return on investments.  On the other hand there is no point in having a pension scheme if there is no basis for increases.  What I would like you to consider, therefore, is some form of comfort letter whereby the Principal Employer and the Trustees will be able to look at the continuation of the basis on which past increases have been awarded.”

20 By a deed dated 26 April 1999 Clayhithe was replaced by one of its subsidiaries, Clevedon Fasteners Ltd (“Clevedon”), as the principal employer.  In January 2000 Clevedon changed its name to Roxspur Pension Schemes Ltd (RPSL).  On 10 May 2000 a Deed of Participation was signed in relation to the subsidiaries.

21 On 31 May 2000 the Trustees wrote to members in connection with a transfer to a new pension scheme: “Under the terms of the BETEC Plan there is discretion to provide pension increases after you retire beyond the level of the guarantees set out in the BETEC Plan booklet and Rules.  Any additional increases are decided by agreement between the BETEC Plan Trustees and RPSL each year and are not guaranteed.”

22 At a meeting held in August 2001 the Trustees proposed an increase of 2% per annum to all pensions in payment.  The proposal was put to the Employer which would not agree unless it was clearly understood that the increases were discretionary and provided the Scheme would make no further claims against the Employer.  They also requested a mini valuation of the Scheme to be carried out as at 1 September 2001 by which date the funding of the Scheme had deteriorated.  

23 Early in 2001 the Employer announced its intention of dissolving the Group.  The Trustees were concerned about the security of members' benefits and instructed an actuary to review the funding position as of 30 September 2001.  This revealed a shortfall on a buy-out basis.  It also revealed a shortfall on an MFR basis if the increases agreed in 1995 were guaranteed.  On 30 October 2001 the Trustees passed to the Employer the actuarial advice it had received and asked for a contribution rate of £3,000,000 per month for three months in view of the short expected lifetime of the Scheme.  The Trustees also asked for reimbursement of expenses as provided for in the Rules.  The Employer replied on 13 December that it could see no basis for making contributions, as the pension increases had been discretionary.  It also asked the Trustees to withdraw their expenses claim.

24 Following a letter dated 24 January 2002 from the Principal Employer setting out its decision to terminate the Scheme, on 28 May the Trustees, having in the exercise of their discretion deferred action until then, formally resolved to wind it up.

25 On 13 August 2002 the Trustees asked the Employer to reimburse expenses totalling £639,994.  The latter replied on behalf of its Liquidator on 24 September asking for clarification of some 11 points.

26 Solicitors acting for Employer have told me: 

“The Employer fully intends to comply with its obligations under Rule 22C of the Rules…However, the Employer believes its liability is limited to a proportion of the expenses properly incurred between 27 November 1998 and the commencement of the winding up of the Plan.  This is on the basis of an agreement reached in 1998”.  

27 On 18 June 2003 the Trustees issued proceedings in the High Court against the Employer “in relation to the debt (alleged to be £4,409,003) owed by Roxspur under Section 75 of the Pensions Act 1995” and accordingly that matter forms no part of this determination.  

THE COMPLAINANTS’ CASE

Benefits

28 The Complainants accept that the Rules were not amended to reflect the 1995 agreement, but say that the Scheme was operated thereafter on the basis of the agreed changes.  They do not accept that members have no entitlement to pension increases equal to the RPI or 3% if that is more.  They say that the 1995 agreement constituted an executory trust, as the intention of the parties was clear and simply had to be documented.  They say that when the valuation results had become known in 1996 it would have been open to either party to require the execution of a deed of amendment to document the agreed improvements.  They say that they agreed to increases being given on a discretionary basis in 1997 “provided Clayhithe acknowledge the intention to give increases”.

29 However, they say this may not have been a valid decision if the requirements of section 67 of the Pensions Act 1995 were not complied with.  The section requires the agreement of members or an appropriate actuarial certificate for the exercise of a power of modification (in this case reducing an accrued right) to be valid.  Neither the consent of the members or a certificate was obtained.

30 The actuarial valuation of the scheme as at 1 April 1999 states that “under the terms of the Plan any pension in excess of the Guaranteed Minimum will be increased in line with the Plan Rules.” The assumption adopted for pension increases was 2.5% for pre-1997 service and 3% for post 1997 service.  The Trustees say that the Employer has not challenged these assumptions.  They also point to the Employer’s annual report and accounts for 2001 which state: “it was assumed that…present and future pensions in excess of the guaranteed minimum would increase up to 3% per annum.” They say the Employer must have accepted that it had a commitment to provide increases up to 3% per annum in order to make that statement in the audited accounts.

Expenses

31 The Trustees asked the Employer on 30 October 2001 to reimburse the Scheme for expenses they had already incurred.  They also asked for the reimbursement of future expenses on a monthly basis.  On 6 November the Employer asked the Trustees to reconsider their request as it had been made without consulting all Trustees or the Employer.  The Complainants have said they do not believe there is any requirement under Rule 22C to consult the Employer.  The only trustee who was not consulted was Mr Sewell who noted a personal conflict of interest.

Rule 3A

32 The Trustees argue that under Rule 3A the Employer and the Trustees were obliged to agree a contribution rate in accordance with actuarial advice received by the Trustees and that despite a request by the Trustees to discuss the need for contributions, the Employer refused to do so and as a consequence “acted in breach of their duty of good faith”.  On 30 October the Trustees requested payment of £9 million to refund the shortfall on the buy-out basis.  For their part the Trustees considered it appropriate to include an allowance in respect of pension increases given the funding objective referred to in the valuation as at 1 April 1999, the representations made by both Clayhithe and the Employer, and the statements made in the Employer’s accounts.  The Trustees say that even if the Employer was not obliged to make an allowance for pension increases it was obliged to pay £2.7million as referred to in its letter to the Trustees dated 13 December 2001 in respect of the deficit excluding increases.

THE RESPONDENTS’ CASE

Benefits

33 The Principal Employer does not accept that any binding agreement, whether subject to a condition precedent or not, was reached at the Trustees’ meeting with Clayhithe in late 1995.  It does not dispute that discussions “may have taken place” but disputes that any agreement to make guaranteed pension increases was concluded.  They say that the minutes of the Clayhithe Board from 1991 to 1998 reveal no record of any such discussions.  They do acknowledge that Clayhithe and the then trustees agreed to consider implementing benefit improvements subject to the 1996 valuation ie there was an agreement “to consider”.

34 The Employer also points to Mr Whitehead’s letter of 30 January 1998 which clearly records the discretionary nature of the agreed benefits.  The fact that it is stated that the discretionary basis was to be retained indicates to them that that had been the basis hitherto.  It maintains that there is no evidence of a “condition precedent”, ie that the valuation would trigger the agreement, as maintained by the Complainants.

35 In connection with the Trustees’ claim that the Scheme was subsequently operated on the basis of agreed amendments, the Employer does not dispute that “changes to the early retirement factors and the implementation of the LEL offset have been implemented but it is disputed that the guaranteed increases have been agreed and awarded.  We know all increases since 1998 have been consented to on a discretionary basis….  all increases were granted after the Trustees had sought consent…this view is further supported by various announcements made to members which expressly state that pension increases require the principal employer’s consent…and also correspondence from the scheme actuary recommending a discretionary increase for 2001”

36 The Employer has pointed to the Trustees’ notice to members dated 31 May 2001 which states that additional increases beyond those referred to as guaranteed in the booklet are at the discretion of the Principal Employer.

37 So far as the November 1995 meeting is concerned the Employer denies that a note of the meeting would have been evidence of Clayhithe’s consent under Rule 27.  They have pointed to the fact that there is no note of the meeting and argue that consequently there was no basis for executing a Rule amendment.

Expenses

38 The Employer does not “dispute liability for such proportion of the expenses as determined by the Principal Employer which have been incurred between 27 November 1998 and 24 January 2002 in respect of the final salary section of the Plan.” However, the Employer maintains that the Plan members suffered no loss as a result of delayed reimbursement in that they have benefited by such amount not having been invested in the Plan and so suffering investment losses.  The Employer further argues that it is not liable for expenses accrued before 27 November 1998 as there was an agreement between the Trustees and Clayhithe that the expenses would be recovered from surplus monies.  The relevant Trustees meeting minute reads:

“At present the administration costs and life cover are being met out of the surplus of the Scheme and this would continue.  However, it would be necessary to review this in the future before the employer contributions recommence.  This was agreed.”

Rule 3A

39 The Employer has said it sees no basis for funding the increases required by the Trustees as the increases in question are discretionary.

CONCLUSIONS
Was there a Guarantee?

40 The first issue concerns the increases in benefits discussed by the Trustees and Clayhithe in 1995.  There is no contemporary record of the November 1995 meeting.  However, I have no doubt that the benefit improvements summarised at paragraph 8 (above), including the pension increase guarantee, were discussed at that meeting.  Two of the three elements were implemented following an announcement to members but not the guarantee of pension increases.  The guarantee was postponed indefinitely pending wage negotiations at the instance of the Mr Heywood.  Despite the fact that the Actuary’s report as at 1 April 1996 showed a surplus no guarantee was implemented.  The report of the Scheme Actuary in November 1997 effectively put on ice the proposed guarantee.  He advocated retaining the existing discretionary regime and that is what happened.  Significantly Mr Whitehead’s letter of 30 January 1998 does not refer to a guarantee.

41 The Trustees maintain that a binding agreement was concluded at the meeting in early November 1995 subject only to the 1996 valuation being satisfactory.  I cannot agree that the agreement as evidenced in letters to the Trustees’ solicitors from three parties present at the meeting is sufficient to substantiate the basis for an executory trust for a rule change.  Consequently there is no basis within the Scheme for guaranteed payments in relation to the pension increases as alleged by the Trustees, nor is there any such basis for that contention in legislation.

Trustees Expenses

42 So far as the Trustees’ expenses are concerned, Rule 22C is clear.  If the Trustees so require, the Employers shall reimburse the Plan for the Trustees’ expenses.  The provision is mandatory.  The Employer is the only employer remaining.  The Employer was entitled to satisfy itself that the claimed expenses were legitimate.  It could have applied to the court if it was unhappy with any aspect of the claim but did not do so.  The Employer’s delay in dealing with the Trustees’ expenses amounts, in my view, to maladministration and it should make payment to the Scheme forthwith with interest.

43 There remains however, the issue of the period for which the expenses are recoverable.  The Employer argues that there was an agreement that the Trustees expenses incurred before 27 November 1998 should be defrayed from surplus.  The relevant minute does not so much record an agreement as a fact that before that date the expenses had been so defrayed and that that arrangement should continue while there was a surplus.  On this basis I agree that any claim by the Trustees for expenses incurred before 27 November fails.  By the same token I consider that the expenses incurred after that date up to and including 28 May 2002 should be reimbursed by the Employer on the basis of an account endorsed by the Trustees’ accountant.

44 However, the Employer has argued further that it should not be asked to reimburse expenses incurred after 24 January 2002 when it gave the Trustees notice of the winding up of the Scheme.  In exercising their discretion not to resolve to wind up the Scheme until 28 May 2002 the Trustees acted within their powers and I see no basis for saying that their expenses incurred in the period 24 January to 28 May should not be allowed.  Rule 26C is not, in my view, relevant.

45 Finally, the Employer has argued that it should be responsible only for the expenses relating to the final salary section of the scheme.  The Roxspur Money Payment Scheme was incorporated into the BETEC Scheme and Rule 22C applies to expenses associated with the Roxspur Scheme.  I therefore see no basis for agreeing with the Employer on this point.

Rule 3A

46 The Rule provides that increases in funding shall be agreed by the Principal Employer and the Trustees “in accordance with actuarial advice obtained by the Trustees”.  The actuary identified a £9m shortfall on a buy-out basis.  The Trustees argue that even if the Principal Employer was not obliged to provide funding to that extent it was obliged to fund the shortfall of £2.7m excluding increases.

47 The Rules provide that the rate of contributions shall be agreed between the Principal Employer and the Trustees in accordance with the actuarial advice obtained by the Trustees.  That means that any agreement made by the Trustees and Principal Employer cannot be inconsistent with the actuarial advice obtained by the Trustees.  It is not enough simply for the two parties to have regard to the actuarial advice and decide to do something different.

48 In any event, I do not agree with the Employer that the increases proposed by the Trustees could be simply ignored because they were discretionary.  Good administration in this connection dictated that that the Principal Employer should discuss with the Trustees a proposal made by the latter in accordance with actuarial advice.  That did not happen and the fact that it did not happen was maladministration by the Principal Employer which should now hold proper discussions with the Trustees on the matter of underfunding of the Scheme.

49 For the reasons given above I uphold this complaint in part.

DIRECTION

50 I direct that within 28 days of the date of this determination the Employer 

(a) shall remit to the Trustees their expenses from 28 November 1998 to 28 May 2002 with interest from 13 August 2002 (the date the Trustees requested payment) being payable on a daily basis at the base rate for the time being quoted by the reference banks; and

(b) engage with the Trustees to discuss the underfunding of the Scheme.

DAVID LAVERICK

Pensions Ombudsman

9 June 2004
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