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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr T W Bailey

Scheme
:
Teachers' Pension Scheme

Manager
:
Teachers’ Pensions Agency, on behalf of the Department for Education and Skills (the TPA)

THE COMPLAINT AND DISPUTE (dated 28 April 2002)

1. Mr Bailey has referred to me a dispute with the Manager, relating to whether or not Mr Bailey is allowed to exercise the right to protect his accrued pension rights under the relevant regulations.  Mr Bailey argues that he is entitled to continue paying contributions at the higher rate, despite a reduction in salary.

2. Mr Bailey also complains of maladministration by the Manager causing injustice.  Mr Bailey explains that the Manager was continually unhelpful, causing Mr Bailey a year and a half of frustration.

RELEVANT REGULATIONS
3. The timespan involved in Mr Bailey’s complaint means two sets of regulations are relevant.  Both the Teachers’ Superannuation (Consolidation) Regulations 1988 (the 1988 Regulations) and the Teachers’ Pension Regulations 1997 (the 1997 Regulations, together known as the Regulations) provide two methods for dealing with the situation where a member has had a reduction in salary and the effect this has on the member’s pension rights.  These are broadly known as the stepping down provisions.

4. The first method allows the member to elect to continue paying contributions at the rate applicable, prior to stepping down (the maintaining contributory rate provision).

4.1. The 1988 Regulations provide for this in regulation C1(6), as follows:

“(6)
A person who continues in full-time pensionable employment but whose contributable salary is reduced, otherwise than by reason of sick leave or maternity leave, may elect that it is to be treated as having continued at the rate applicable immediately before the reduction …”

C1(7) requires an effective election to have been notified in writing to the Secretary of State within 6 months after the reduction.

4.2. The equivalent provision in the 1997 Regulations is contained in regulation C2, as follows:

“(1)
A person who – 

(a) continues in pensionable employment but whose contributable salary is reduced, otherwise than by reason of sick leave or maternity leave, and who satisfies the conditions in paragraph (2), or

(b) [which relates to leaving employment and then returning, either to the same employer or to a different employer]

may make an election that his salary is to be treated as having continued at the rate specified in paragraph (4).”

4.2.1 The conditions in paragraph (2) are that: (a) the member must have attained the age of 50 when the reduction occurred; (b) that the member had been in pensionable employment or excluded employment for at least five years; and (c) that, after the reduction, the responsibility of the member’s post is lower than the responsibility of any previously held posts within the preceding five years.

4.2.2 The relevant rate in paragraph (4) is that which was applicable immediately before the reduction and provides for the previous salary figure to be index-linked.

4.2.3 Paragraph (6) requires that an election for the purposes of paragraph (1) must be made within 3 months of the reduction of salary (paragraph (1)(a)), or of having recommenced employment (paragraph (1)(b)).

5. The second stepping down provision effectively provides for a two-tier pension (the two-tier provision), in that part of the pension will be calculated as if the person had retired on the day they stepped down (thereby retaining the obvious benefit of a higher pensionable salary), with the second part of the pension being based on the benefits accrued from that point in time, until actual retirement.

5.1. Regulation H1 of the 1988 Regulations provides:

“(1)
If

(a) a person who has been in pensionable employment either – 

(i) continues to be employed, 

or

(ii) ceased to be employed and is re-employed within 6 months,

by the same employer at a reduced rate of contributable salary, and

(b) he does not elect under regulation C1(6) that his contributable salary is to be treated as having continued at the previous rate, and

(c) his employer notifies the Secretary of State in writing, within 13 weeks after the first day of his employment at the reduced rate, that his employment at that rate is in the interests of the efficient discharge of the employer’s functions, and

(d) the application to him of this paragraph would, taking into account prospective increases under the Pensions (Increase) Act 1971 of benefits under Part E, be beneficial,

these Regulations have effect in relation to him with the modifications set out in Part II of Schedule 10.”

Part II of Schedule 10 explains the pension calculation.

5.2. The 1997 Regulations contain a similar provision in regulation H1, with the main differences being the inclusion of new sub-paragraphs (b) and (d):

“(1) If – 

(a) a person who has been in pensionable employment either – 

(i) continues to be employed by the same employer,

 or

(ii) ceases to be employed and is re-employed within six months (whether by the same or a different employer),

at a reduced rate of contributable salary, and

(b)
where he continues to be employed by the same employer, is employed in a different post, and

(c) he does not make an election under regulation C2(1) that his contributable salary is to be treated as having continued at the previous rate, and

(d) the relevant employer notifies the Secretary of State in writing of the matters specified in paragraph (2) before 

(i) the date which is 3 months after the first day of his employment at the reduced rate, or

(ii) 3rd May 1998,

whichever is the later

(e)
the application to him of this paragraph would, taking into account prospective increases under the Pensions (Increase) Act 1971 of benefits under Part E, be beneficial,

these Regulations have effect in relation to him with the modifications set out in Part II of Schedule 10.”

5.2.1
The matters contained in paragraph (2) are:

“(a)
where the person continues to be employed with the same employer or ceases to be employed and is re-employed by the same employer, that the person’s employment at a reduced rate of contributable salary is in the interests of the efficient discharge of the employer’s functions, and

(b)
where the person ceases to be employed by one employer and is re-employed by a different employer – 

(i) that the person had provided satisfactory service throughout the period of the person’s employment with the relevant employer; and

(ii) that the person had ceased employment with the relevant employer with the intention of seeking employment in a new post with less responsibility.”

6. By way of defining “contributable salary”:

6.1. C1(1) of the 1988 Regulations provides:

“(1)
Subject to paragraphs (2) to (11), a person’s contributable salary is the total of –

(a)
the amounts payable by his employer, in respect of his pensionable employment – 

(i) by way of salary, and

(ii) in satisfaction of any statutory liability arising out of sickness or maternity, and

(b) [certain allowance in respect of accommodation]

(2) [Providing limits to allowances under C1(1)(b)]

(3) A person’s contributable salary does not include –

(a) any allowance in kind not falling within paragraph (1)(b),

(b) any payment in respect of overtime, or

(c) any payment by way of travelling or expense allowance.”

The remainder of paragraphs (2) to (11) are either covered earlier, or are not relevant to the complaint.

6.2. C1(2) of the 1997 Regulations provides:

“(2)
Subject to paragraphs (3) to (11) and regulation C2, the contributable salary of a person to whom paragraph (1) does not apply is the total of – 

(a) all the salary, wages, fees and other amounts paid to him for his own use in respect of his pensionable employment,

(b) [payments in respect of sickness or maternity]

(c) [certain allowance in respect of accommodation]

…

(4) A person’s contributable salary does not include – 

(a) any allowance in kind not falling within paragraph (1)(d) or (2)(c) [both relating to accommodation allowance],

(b) any payment by way of bonus,

(c) any payment in respect of overtime, or

(d) any payment be way of travelling or expense allowance.”

The remaining paragraphs in C2 are not directly relevant to the complaint.

MATERIAL FACTS

7. Mr Bailey is a teacher and a member of the Scheme.  In January 1997, a restructuring at Mr Bailey’s employing school, The English Language Centre (the School), led to Mr Bailey agreeing to relinquishing a level of responsibility and taking on more classroom time.  The altered position carried a lower pay scale than Mr Bailey was receiving; however, the School provided Mr Bailey with a safety net, which meant that his actual salary was maintained at the same nominal rate of £20369 per annum.  This was the salary Mr Bailey was receiving, prior to stepping down.

8. In January 2001, the School underwent a further restructuring, during which time, Mr Bailey again relinquished a level of responsibility.  Again, the revised position carried a lower pay scale, but the School continued to apply Mr Bailey’s safety net and maintained his salary at £20369 per annum.

9. The School’s Chief Executive provided a statement dated 2 October 2001, in which he described the effect of the restructuring:

“As a result of the restructuring in January 1997, Mr.  Bailey’s workload changed from an annual schedule of –

32 weeks teaching and 10 weeks release from teaching to carry out the duties of his post

to

42 weeks teaching.

As a result of the restructuring in January 2001, Mr.  Bailey’s workload changed from an annual schedule of –

42 weeks teaching 

to

40 weeks teaching and 2 weeks release from teaching to carry out the reduced duties of his new post.”

10. The Chief Executive has also provided me with a further explanation:

“The restructuring in January 1997 involved Mr.  Bailey relinquishing joint overall academic management responsibility as well as taking on considerably more classroom teaching … The joint overall academic management responsibility included the following duties:

· advising me on strategic academic planning

· course and course material planning

· advice on brochure content

· teacher employment

· course and teacher time-tabling

The restructuring in January 2001 involved Mr.  Bailey taking on responsibility for a different and smaller course with commensurate reduction in size and responsibility, and a change in the amount of classroom teaching.”

11. From the time of the 1997 restructuring to the present, Mr Bailey has received none of the increases in salary which were provided to other employees of the School.

12. In February 2001, Mr Bailey wrote to the TPA advising he wished to make an application “for protection of accrued pension rights” in respect of the restructurings that took place in both 1997 and 2001.  He explained that he was then aware the application should have been made within three months of the event occurring, but neither the School, his union representative, nor Mr Bailey were aware that the provisions existed in 1997.  Mr Bailey submitted application form 912 entitled “Transfer to a post of less responsibility at a lower rate of salary”.  Part of the declaration Mr Bailey made when signing the form, was that “I am transferring to a post of less responsibility at a lower rate of salary and wish to protect my accrued pension benefits.” Part B of form 912 was completed by the School’s Chief Executive.  The form set out notes for the employer including the request to “Please check that the teacher has not made an election under Regulation C2(1) that their contributable salary is to be treated as having continued at the previous rate.” This indicated form 912 was an application in respect of the two-tier provision.  In signing part B of the application, the Chief Executive confirmed that Mr Bailey had been “transferred to a lower paid and less responsible post … in the interests of the efficient discharge of the employers functions.”

13. Mr Bailey attached to his application a letter from the School dated 21 December 2000 confirming that, in both 1997 and 2001, due to restructuring, Mr Bailey accepted loss of responsibility and the “freezing” of his rate of pay and that the restructuring was in the interest of the efficient discharge of the School’s functions.  The following salary information was also provided, (I have not replicated the final column in the table which shows that, for each period listed, Mr Bailey’s annual salary actually paid was £20369).



Annual salary if no restructuring had taken place

Annual salary due taking restructuring into account








%

inc
Basic
Responsibility pay
Total

Basic
Responsibility pay
Total

1 Dec 96

17451
2918
20369





1 Jan 97
0
17451
2918
20369

17451
2100
19551

1 Jan 98
2
17800
2976
20776

17800
2142
19942

1 Jan 99
0
17800
2976
20776

17800
2142
19942

1 Jan 00
2
18151
3036
21187

18151
2184
20335

1 Jan 01
3
18696
3127
21823

18696
1500
20196

14. The TPA does not believe Mr Bailey was entitled to the benefit of the stepping down provisions.

14.1. On 18 April 2001, the TPA advised that, for the provisions to apply, he must have received a reduction in contributable salary at the same time as the change in post, which was not the case with Mr Bailey.  On 7 June 2001, TPA stated that, “[a]ccording to our records, you moved to posts of less responsibility on 1 January 1997 and 1 January 2001.  However the rate of your contributable salary was not reduced on these dates and therefore the provisions of Regulation H1 are not applicable to you.”

14.2. On 13 December 2001, the TPA explained that Mr Bailey did not step down to a post of less responsibility and did not move to another post but accepted to relinquish some of his responsibility due to restructuring within the academic management team (TPA’s emphasis).  Mr Bailey was told:

“The provision of regulation H1 does not exist simply as a facility for scheme members to protect a previous higher salary.  The stepping down provision exists as a management tool to assist employers in dealing with teachers who can no longer satisfactorily manage the responsibility that goes with the post and where options are limited.  In those circumstances, the employer can, in negotiation with the individual, manage a move to a post of less responsibility.  Such a move would, obviously, involve a drop in salary and the purpose of Regulation H1 is to protect the pension earned up to the point of stepping down.”

14.3. On 4 January 2002, the TPA said the stepping down provision was designed for teachers who move to a post of lesser responsibility and in doing so, take a significant reduction in salary.

15. Mr Bailey believes he should have been allowed to continue to pay contributions at the rate applicable to what his salary would have been for his pre-1997 post.  To support his complaint, Mr Bailey has also provided me with various payslips showing the components of his salary payment including “Basic”, “CD Pay” (responsibility pay) and the “Safety Net”.  Mr Bailey’s pension contributions were calculated on his gross salary payment, including the above mentioned three components.

16. The TPA provided to the Pensions Advisory Service (OPAS) a copy of Mr Bailey’s “Teacher Record” showing his salary paid for each financial year based on the annual returns provided by the School.  I have set out the relevant salary payments below:

01.04.1996 
- 
31.03.1997

£ 20793.00

01.04.1997
-
31.03.1998

£ 21114.00

01.04.1998
-
31.03.1999

£ 21009.00

01.04.1999
-
31.03.2000

£ 21327.00

01.04.2000
-
31.03.2001

£ 21263.00

17. The School’s Chief Executive has explained that the variation from the safeguarded salary of £20369 is because of pay for work on course materials, a contractual 53rd week pay given in December each year and pay in lieu of holiday accrued but not taken.

18. Mr Bailey has also frequently and consistently referred to leaflet 910, entitled “Transfer to a post of less responsibility: protection of accrued pension rights”.  During his correspondence with the TPA, OPAS and my office, Mr Bailey has not referred to any other explanatory document other than leaflet 910 and form 912 (see paragraph 12).  Two of the overriding conditions set out in leaflet 910 are:

“- The transfer must be to another post at a lower rate of salary.  If the new post is with the same employer (eg local education authority or governing body), the employer must certify within three months after the transfer taking place that the transfer is in the interest of the efficient discharge of the employer’s functions.

…

- The member must not have already elected to pay contributions on a former higher salary rate.  (More information about this arrangement can be found in Leaflet TR22 which is available from us.)”

19. In its response to me, the TPA stated:

 “Mr Bailey claims to have ‘stepped down’ on two occasions (on 1 January 1997 and 1 January 2001) but on both occasions he failed to meet the requirement that the reduction in contributable salary must coincide with the date that the scheme member moves to the new post.  For the record, Mr Bailey’s appeal has been on the basis of it relating to Regulation H1, based on the arguments he put forward, but if he had concentrated on regulation C2 the outcome would have been the same.  Neither regulation C2 or H1 caters for the situation where a scheme member’s salary – and, therefore, contributable salary – has been safeguarded: there is no statutory basis for accepting a ‘stepping down’ election in relation to either date.”

The TPA also referred to the fact that the provisions of regulation C2 in the 1997 Regulations did not come into effect until 3 February 1998.  They state that “therefore, [the stepping down provision] could not possibly have applied to the employment change that took place on 1 January 1997.

CONCLUSIONS
20. The TPA considered Mr Bailey’s application as being made in respect of the two-tier provision.  The application form submitted by Mr Bailey indicated this and the School’s letter of 21 December 2000 (see paragraph 13) with its apparent certification of the matters contained in H1(1)(c) of the 1988 Regulations and/or H1(2)(a) of the 1997 Regulations further supported this view.  On the other hand, Mr Bailey has framed the dispute on the basis he considers his application to have been made in respect of the maintaining contributory rate provision.

21. Regulation H6 of the 1988 Regulations allows for the Secretary of State to extend the relevant time limits, hence my consideration of the 1997 restructuring despite no notice having been given to the TPA within the required period of time.

The Dispute

A.
The Two-tier Provision

22. Contrary to the TPA’s statement to me, both types of stepping down provisions were included in the 1988 Regulations and were, therefore, available to assist Mr Bailey, should he fulfil the relevant criteria.  The main difference between the ‘new’ and the ‘old’ two-tier provision is that the ‘new’ version has a number of restrictions to its eligibility, as set out in paragraph C2(2).

23. One of the limbs of the TPA’s argument is that Mr Bailey did not move to a post of less responsibility.

23.1. However, reduction in responsibility is not an element under the two-tier provision of the 1988 Regulations.  The criteria under those Regulations is whether the employment attracts a reduced rate of contributable salary,

23.2. Under the 1997 Regulations, reduction in responsibility is only an essential element where H1(2)(b) applies that is, if Mr Bailey had ceased employment with the School and was re-employed by a different employer.  That is not the case here.

24. What the 1997 Regulations do require, however, is that where the person continues to be employed by the same employer, the employment is in a “different post” (regulation H1(1)(b)).  Thus consideration would need to given as to whether the alteration to Mr Bailey’s position in January 2001, was such as to constitute it being a different post from that which he held previously.  Mr Bailey’s position was effectively downgraded on two occasions.  On one day, Mr Bailey held the post of a teacher with various extra responsibilities.  On the next day, he held the post of a teacher without any extra responsibilities.  Although some (non-inflation proofed) protection was awarded to his salary, the new post carried a lower salary.  All in all, I conclude that his continued employment was in a different post.

25. The second limb of the TPA’s argument is that on neither occasion was Mr Bailey’s contributable salary reduced.  The TPA stated, in correspondence with OPAS, that “the contributable salary is the salary on which contributions are paid.” At all times, Mr Bailey paid contributions on his entire salary, including the safety net amount.

26. The arguments put forward in support of Mr Bailey’s position are that:

26.1. The salary scale applicable to the job he was doing (including responsibility payments) was reduced on each occasion, even though, because of the safety net, he maintained his overall salary.

26.2. Because Mr Bailey was not entitled to any cost of living increases until the salary scale for his current position exceeded his safety-netted salary, his total salary had reduced in real terms.  (The cost of living increases applied to the School’s other employees is set out in the table at paragraph 13).

27. What is considered to be “contributable salary” is similar in both sets of the Regulations, although the 1997 Regulations’ reference to “salary, wages, fees and other amounts” does seem to be slightly wider than merely payments “by way of salary” as set out in the 1988 Regulations.  Superficially, this suggests a difference between the two, although I do not necessarily consider that to be the case.  For example, it would be difficult to accept that the inclusion of “wages” in the 1997 Regulations, meant that wages were not considered as “contributable salary” on which pension contributions would be paid under the 1988 Regulations.  I accept TPA’s view that Mr Bailey’s contributable salary is the salary on which he paid his pension contributions.

28. Mr Bailey’s argument invites me to take the view that his contributable salary is the salary he would have been receiving had neither of the restructurings taken place.  Mr Bailey never received a higher salary than the safety netted amount and no contributions were paid on a higher salary.  For the reasons already given, I consider Mr Bailey’s contributable salary to be that on which he paid contributions – effectively the safety netted amount.

29. Although Mr Bailey’s salary may have stayed the same in absolute terms, without a cost of living increase as would normally have been applied, it was worth less in real terms.  While I note the TPA’s objection in this regard, it seems to me that, if Mr Bailey’s salary was not increased by the applicable cost of living factor, his salary was effectively reduced.

30. I have set out in paragraph 16 the gross salary Mr Bailey actually received and upon which he paid contributions.  It is obvious that this has fluctuated, rather than merely reflecting the frozen salary of £20369.  However, the fluctuations were explained by the School and would have occurred regardless of the salary point occupied by Mr Bailey.  For the purposes of this complaint, I believe the fluctuations can be discounted.

31. The table (as replicated in paragraph 13) shows that a 0% cost of living increase was applied to employees’ salaries on 1 January 1997 and a 3% increase was applied on 1 January 2001.  As there was no cost of living increase when Mr Bailey first stepped down on 1 January 1997, it cannot be said that he sustained a reduction in contributable salary.  On this same basis, however, Mr Bailey did sustain a reduction in salary when he stepped down on 1 January 2001.

32. For the reasons set out above, I find in favour of Mr Bailey to the extent that, for the purposes of an application under the two-tier provision of the 1997 Regulations, I consider he was employed in a different post at a reduced rate of contributable salary, from 1 January 2001.  As this was notified to the TPA by the employer within the required three months, Mr Bailey should be given the benefit of this provision.  The effect of this would be to allow Mr Bailey’s accrued pension benefits to be frozen as at 1 January 2001 – the date I have determined that an effective stepping down occurred.  As this is a final salary scheme, this will mean that the accrued pension benefits will be in respect of the salary he was receiving immediately before the stepping down.

B.
The Maintaining Contributory Rate Provision

33. The TPA had applied the same arguments against Mr Bailey being entitled to the benefit of regulation C2 of the 1997 Regulations.  In this case, C2(2)(c) does not refer to being employed in a different post, rather, it is only necessary for Mr Bailey to have a level of responsibility, which is lower than any other post held by him over the past five years.  This has been the case with Mr Bailey.

34. For the purposes of C2(1)(a) and, as stated above, I consider Mr Bailey did sustain a reduction in contributable salary on 1 January 2001.

35. However, Mr Bailey submitted the application form 912, which was clearly in respect of the two-tier provision and which could only be submitted if no election had been made under C2(1).  It was also explained in leaflet 910, as an overriding condition, that such an election must not have already been made.  That leaflet clearly stated that further information about the election to pay contributions on a previous higher salary could be obtained elsewhere.  It seems clear to me from the documentation provided, that the application was made solely in respect of the two-tier provision, irrespective of what Mr Bailey may have believed.  As I consider the application, as submitted, should have been accepted in respect of the 2001 restructuring, I conclude that Mr Bailey should not also be entitled to the benefit of the maintaining contributory rate provisions.

Complaint of Maladministration

36. I now turn to whether the TPA failed to adequately assist Mr Bailey and, in doing so, acted with maladministration.  Mr Bailey has stated that he received conflicting information.  The TPA has explained that much of the delay and difficulty related to the fact it did not believe Mr Bailey realised that there are the two distinct arrangements which provide stepping down protection and that the arrangements worked in very different ways.

37. Mr Bailey has said that neither he, his union representative, nor the School were aware of the existence of the stepping down provisions, hence his failure to apply for their protection after the first restructuring in 1997.  This is unfortunate, as both types of provision were available and were explained in the explanatory booklet for the Scheme, that was issued in September 1989.

38. It is also clear that the further explanatory leaflet obtained by Mr Bailey in order to make his application explained one provision and averred to the existence of information in respect of the second provision.  I consider there was sufficient information available in respect of the two types of provisions to have enabled a reasonable decision to have been made about which provision to apply for.

39. I also consider that, having received an application form in respect of one type of provision, there is no reason why the TPA should have assumed that was not the provision, under which the benefit was being sought.

40. The TPA was not always as clear and consistent as it could have been in explaining the mechanics of the stepping down provisions.  However, the Regulations are not easy to interpret.  I have no reason to believe the TPA was doing anything other than trying to explain to Mr Bailey why it would not accept his application.  All in all, I do not categorise TPA’s correspondence as evidencing maladministration.

DIRECTIONS
41. I direct that, within 28 days of the date of this Determination, the TPA puts into effect Mr Bailey’s application under regulation H1 as if it had been accepted, when submitted in February 2001.
DAVID LAVERICK

Pensions Ombudsman

7 February 2003
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