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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs D A Stamper

Scheme
:
Teachers' Pension Scheme

Manager
:
Department for Education and Skills (the Department)

THE COMPLAINT (dated 3 May 2002)

1. The complaint was brought by Mr Stamper on behalf of his wife, Mrs Stamper. Mr Stamper complains of maladministration by the Department in that it failed to grant Mrs Stamper ill health retirement. Mr Stamper alleges that the maladministration caused his wife injustice, in particular, financial loss and distress.

MATERIAL FACTS

Teachers’ Pensions Regulations 1997 (the Regulations)
2. Regulation E4 sets out the grounds of entitlement to retirement benefits. The criteria relevant to Mrs Stamper’s complaint are, as follows:

“(1)
Subject to regulation E33(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this Regulation.

…

(4) In Case C the person – 

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D, …

…

(8) In Case C the entitlement takes effect – 

…

(b) in any other case, as soon as the person falls within the Case …

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 [determination of questions] that the person had become incapacitated.”

3. Regulation E8 provides for enhancement of retirement benefits in case of incapacity whether the member becomes incapacitated before ceasing to be in pensionable employment.

4. The criteria for determining incapacity is 

“in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so, …”

Background

5. Mrs Stamper commenced employment as a teacher with the Amersham School in September 1990. Prior to this, Mrs Stamper had been in full time teaching in Scotland since August 1987.In January 1998, Mrs Stamper commenced maternity leave, with the intention of returning to work in late June 1998 in a part-time capacity. Unfortunately, due to ill-health, she was unable to return to work. In April 1999, Mrs Stamper applied for ill health retirement. Mrs Stamper’s employment was terminated with effect from 31 August 1999, by virtue of a compromise agreement reached between Mrs Stamper and her employer in September 1999.

6. Mrs Stamper’s application was considered by Dr M S Norrie, one of the Department’s medical advisers. Dr Norrie considered the following medical information:

6.1. A letter from Mrs Stamper’s GP, Dr Janet Durban to Dr J Sorrell, Occupational Physician, dated 23 September 1998, in which Dr Durban stated:

“Although there is now a slight improvement in Mrs Stamper’s depression I am unable to answer your questions as to when Deborah will be fit to return to work. I think that certainly she will not be well enough to return this term but possibly we would be able to consider her returning to work in January. … I cannot give you any definite indications about this.”

6.2. A letter from Brian Rees, Community Psychiatric Nurse, to Dr Sorrell dated 30 September 1998, in which he commented, as follows:

“As regards a time scale for her return to work, given the very severe nature of her depression and the painfully slow improvements being demonstrated, it would be a very difficult for me to offer a time scale.  … I would need to see a significant improvement in her biological function from its present before setting a time scale …”

6.3. A letter from Dr Diana Riley, Consultant Psychiatrist, to Dr Sorrell dated 3 June 1999, in which she noted:

“… I do not feel that I can unequivocally state that Deborah’s mental state is permanent or that she will never again be fit to return to teaching. The natural history of ordinary post-natal depression includes spontaneous remission after approximately two years, even without treatment. Even the post-partum stress disorder from which I believe she suffers will improve over time with treatment and support.”

6.4. A letter from Mr Rees to Dr Tresman, Consultant Psychiatrist, dated 24 November 1999 in which Mr Rees detailed Mrs Stamper’s history and current psychological issues and requested Dr Tresman take over the medical review and Consultant Psychiatric follow-up, given the departure of Mrs Stamper’s previous consultants.

7. In his report to the Department, Dr Norrie made particular reference to Dr Riley’s report and recommended that “At the present time, it is premature to state whether or not [Mrs Stamper] will remain permanently incapacitated as defined”. Mrs Stamper was advised by the Department on 3 March 2000 that her application had been declined.

8. On 17 March 2000, on his wife’s behalf, Mr Stamper appealed against the Department’s decision. The Department advised it was obtaining further details of Mrs Stamper’s condition.

9. Mrs Stamper was examined by Dr Kohen, Consultant Psychiatrist in April 2000. Dr Kohen advised:

“… there is scope for further treatment and I believe that psychological input and psychotherapy would give her a reasonable prospect. It is very difficult to say at this moment if her present situation will cause permanent incapacity.”

Dr Kohen felt that she would be in a better position to decide whether Mrs Stamper should retire on ill health grounds in a year’s time, as she was concerned that Mrs Stamper had not been receiving continuous treatment due to the changes in her doctors.

10. Dr O’Callaghan, a second medical adviser to the Department, reviewed the medical information and concluded that, in light of Dr Kohen’s report, it would be premature to state that Mrs Stamper had a permanent incapacity.

11. On 16 May 2000, Mrs Stamper was advised that the Department had reviewed the application and, in light of Dr O’Callaghan’s advice, was satisfied the original decision was justified. Mr Stamper further appealed against the decision.

12. The medical information was again reviewed by one of the Department’s medical advisers, Dr A C Wales. Dr Wales referred to Dr Riley’s report, which he considered to contain a generally optimistic prognosis. He considered Dr Kohen’s more up-to-date report to be less optimistic, although he referred to Dr Kohen’s belief that there was scope for treatment with a reasonable prospect for improvement. Dr Wales also noted Dr Kohen’s suggestion that the situation be reappraised after a year when it was hoped that a continuity of treatment may have brought about an improvement in Mrs Stamper’s condition.

13. On 14 June 2000, the Department wrote to Mr Stamper, advising that the second appeal had been declined.

14. Mr Stamper referred his wife’s complaint to my office. In the complaint form, Mr Stamper stated:

“It is now over four years … and my wife remains unable to work.

I believe the word ‘permanent’ effectively allows [the Department] to get out of any ill health retirement. What in life is permanent … even a coma victim can wake up.”

CONCLUSIONS
15. Ill health retirement can only be granted if the member fulfils the criteria established by the Regulations. Whether or not this is the case, is a question of fact to be determined by the Secretary of State. The Department makes the decision having taken into account the recommendations made by its medical advisers.

16. In light of the comments made by Dr Riley, Mr Rees and Dr Durban, there was no dispute that Mrs Stamper was unable to return to teaching at the present time or in the then near future. However, “permanent” needs to have regard to the duration of the member’s working life – that is, for Mrs Stamper to be eligible for ill health retirement, the medical evidence must reasonably establish that she would be unable to return to teaching, despite receiving appropriate medical treatment, for the following 25 years. Quite clearly, this was not established by the medical evidence.

17. The Regulations allow for further applications to be made and set out the time from which an entitlement to the pension will accrue following a successful application. This will enable Mrs Stamper to make a further application should her health not improve. However, as with the application which is the subject of this complaint, any further application can only be assessed in the light of evidence available at the time the application is made.  I can understand Mr Stamper’s concern that, with the hindsight available as time goes by, the opinions set out in paragraph 6 and 9 may prove to have been unduly optimistic as to the possibilities of his wife’s ill-health not being permanent.  But I see nothing to suggest that the opinions were given in other than good faith.

18. I can understand Mr Stamper’s concern and frustration, given the unenviable situation in which he and his wife find themselves.  On the one hand, his wife is unfit to work; on the other, she is told that she does not meet the criteria for receipt of a pension on grounds of that unfitness. The key, however, is whether her condition is expected to be permanent, despite appropriate treatment. While it is bad news for Mr and Mrs Stamper that I do not uphold the complaint, there is good news in that this is because the medical evidence does hold out the hope that, given time, her health will improve.  

19. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

7 October 2002
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