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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
D R Thompson

Scheme
:
McMaster Stores (Scotland) Limited Pension Plan

Respondents
:
Trustees of McMaster Stores (Scotland) Ltd

MATTERS FOR DETERMINATION

1. Mr Thompson complains that when reinstating his pension following my predecessor’s earlier Determination (G00420 of 2 March 1999), the Independent Trustee wrongly failed to apply annual pension increases to that pension.

2. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

BACKGROUND TO COMPLAINT

3. On 30 July 1999, my predecessor determined a complaint (the first Determination) brought by Mr Hughes and another member of the scheme.  The first Determination was one of a number from scheme members (including Mr Thompson) whose early retirement pensions had been stopped by the Independent Trustee.  During the investigation of the first Determination, along with the central complaint about the withdrawal of pension, another complaint was made that pension increases had also been stopped.  However, the first Determination made no reference to a complaint about the denial of pension increases.  It is clear from a reading of all of the linked Determinations that the matter now before me was not considered or discussed within that Determination or any of the other linked Determinations relating to that Scheme.

4. As a result the same Scheme members to whom the first Determination (and linked Determinations) applied referred the issue of pension increases to me as separate complaints.

THE SCHEME

5. The Scheme was established by interim trust deed on 17 November 1989.  By December 1992 a draft trust deed and rules had been circulated.  However, it was not until 12 November 1996 that the Definitive Deed was ratified.  At paragraph 22 of the first Determination my predecessor found:

"For all purposes relevant to this application, they [the Definitive Deed and rules] were identical to the documents drawn up by Aon and circulated to the then trustees and to the employer in 1992."

6. It is said by the Administrator that the draft deed and rules were simply adopted as the Definitive Deed without being subjected to the usual vetting one would expect before adopting a Definitive Deed.  This was because the Company was in receivership and the Scheme was entering windup (with a likely deficit) and needed a Definitive Deed in order to be wound up.  The Independent Trustee however says he was told that the trust deed and rules had been agreed by the parties and had been finalised prior to the appointment of the Joint Receivers.  Whatever the exact position is my predecessor has determined that the Trust Deed and Rules of 12 November 1996 are the applicable rules.

7. An Announcement to McMaster Stores employees who were members of the House of Fraser Scheme advised them of their pension options in October 1989.  So far as is relevant to this complaint this stated:

“This announcement concerns the sale of seven House of Fraser stores to McMaster Stores in a management buy-out and the consequent long-term arrangements for your pension.

Since the date of the sale, and for a specified interim period only, you have been allowed to continue being a member of the House of Fraser Pension Plan.  The interim period is now coming to an end and you will, therefore, no longer be able to stay in the House of Fraser Plan.  However, a new Pension Plan has been set up for Employees of McMaster Stores called the McMaster Stores Scotland Limited Pension Plan.  The McMaster Sores Scotland Limited Pension Plan will provide exactly the same level of benefits as you previously enjoyed under the House of Fraser Management Pension Plan.”

8. A Notice to employees dated October 1989 summarised the main features of the Scheme.  So far as is relevant to the matter before me, it stated that in certain circumstances members may be allowed to retire earlier or later than normal pension age in which case the pension would be reduced or increased accordingly.  In respect of pension increases it stated:

 “Provision is included in the Plan for pensions in payment to be increased by up to 3.5% per annum (depending on the Retail Price Index).  These increases are guaranteed.”

9. McMaster Stores produced a booklet entitled “You and Your Pension” in May 1991.  So far as is relevant to this complaint, it stated: 

“A Pension for your Spouse
If you leave a spouse, he or she will be paid a pension of half the pension to which you were entitled at your retirement.

If you choose to surrender part of your pension for a cash sum this will not affect the spouse’s pension.

PROTECTION AGAINST INFLATION

Because your scheme pension is based on your earnings shortly before you retire, it should reflect the cost of living at that time.

In addition all scheme pensions (including spouse’s pensions) will be increased by 3.5% compound every year (or the Government’s Retail Price Index if lower), during course of payment.  The Trustees may at their discretion provide a higher rate of escalation if they feel that this is appropriate.

A FINAL WORD

… In this booklet we've tried to explain the scheme as simply as we can and to avoid technical jargon wherever possible.  It is therefore not the official or legal authority for it"

10. The trustee reports for 28 October 1989 – 5 April 1991 and 6 April 1991 – 5 April 1992 both made reference to increases to pensions in payments.  However, the trustee reports for the period 6 April 1992- 29 June 1995 and 30 June 1995-29 June 1997 both contain the same paragraph in respect of pension increases which is set out below:

“During the period under review, pensions in payment in excess of the Guaranteed Minimum Pension were increased by 3.5% compound or by the increase in the Retail Prices Index if less.  Legal advice has been received to the effect that pension increases should only be paid as provided in the Definitive Trust Deed and Rules.  The provisions of the Definitive Trust Deed and Rules provide only for increases to pensions paid at Normal Pension Date, preserved benefits payable to early leavers, spouses’ and dependants and dependent childrens’ pensions in some circumstances.”

SCHEME RULES

11. I set out below the relevant provisions from the Definitive Deed of 12 November 1996.

4 PENSION BENEFITS

(ii) EARLY RETIREMENT

(a)
(i)
a Member may retire from the service of the Employer or at the request of the Employer, on or after his 50th birthday and immediately commence to draw a pension calculated in accordance with the Special Rules but reduced by such amount as the Actuary shall certify to be appropriate in the circumstances

20.  
BENEFITS

A.  
BENEFITS FOR MEMBERS WHO ARE STAFF MEMBERS…

B.  
BENEFITS FOR MEMBERS WHO ARE MANAGEMENT EMPLOYEES
(i) The pension benefit referred to in Rules 4(i)(a) and (7)(i) shall be one-sixtieth of the Member's Final Pensionable Salary multiplied by his Pensionable Service.
(Rule 4(i) refers to Normal Retirement Pension Benefits, Rule 4(ii) deals with early retirement benefits.  Rule 7(i) deals with pension benefits for deferred preserved pensions)

(ii) ….

(iii) The amount of Spouse’s and Dependant’s Pension referred to in Rule 6(v) shall be

(a) Twenty-five percent of the Member’s Pensionable Salary calculated at the date of death in the event of death in service before Normal Pension Date and

(b) One-one hundred and twentieth of the Member’s Final Pensionable Salary multiplied by his Pensionable Service, increased from the date of retirement in accordance with (vii) below, in the event of death after retirement.

(iv) The amount of the Spouse’s and Dependant’s Pension referred to in Rule 7(i) shall be:-

(a) One half of the Member’s preserved pension at the date of leaving in the event of death before retirement and

(b) One-one hundred and twentieth of the Member’s Final Pensionable Salary multiplied by his Pensionable Service, increased from the date of retirement in accordance with (vii) below, in the event of death after retirement.

(v) The amount of Dependant Children’s pension referred to in Rule 6(v)(c) shall be: -….

(vi) The amount of Dependant Children’s pension referred to in Rule 7(i) shall be:-…

(vii) The pension benefits in (i), (iii), (iv), (v) and (vi) after the exercise of any of the options described in Rule 4(iv) shall be increased on each Annual Revision Date during course of payment by 3.5 per cent per annum compound, or by such lesser amount as specified under the Government’s Index of Retail Prices or any other official cost of living index selected by the Trustees and acceptable to the Inland Revenue; a proportionate increase being made in respect of the period between the date of commencement of the pension and the following annual revision date."

(The options in 4(iv) are surrendering a portion of pension to make greater provision for ones spouse or commutation of part pension for a cash sum)

MATERIAL FACTS

12. Mr Thompson retired on 1 February 1993.  His retirement had been agreed in principle before 29 December 1992.  Mr Thompson received a pension on retirement , which did not take account of his prospective years of service, but was only actuarially reduced to the extent that his retirement antedated his 60 birthday, which equated to the early retirement factors used in the earlier scheme.

13. On 29 June 1993 a statutory independent trustee was appointed.  By January 1994 the Scheme was understood to be in deficit and it was considered that there might not be enough money to pay the entitlements of deferred members in full.  In June 1994 a decision was taken in principle not to grant further early retirements.

14. Mr Thompson initially received his pension together with annual increases.  However, in November 1996 the Independent Trustee stopped payment of his monthly pension.  This was due to the Independent Trustee's concern that the pension may have been wrongly granted.  This arose in part due to the Administrators being slow in providing the appropriate information to determine whether the decision to pay the pension had been taken before or after the appointment of the Receivers.  Had the grant of pension been after the appointment of the receivers it was the Independent Trustee's view that the payment would be illegitimate having not been authorised by him.

15. In Determination G00420 of 2 March 1999 my predecessor held that the decision to allow Mr Thompson to take an early retirement pension was made before the appointment of the Receivers and thereby valid.  He reasoned this to be the case as the signature of the director on the second AC6 (after the Receiver's appointment) was merely formal acknowledgement, which allowed the Administrators to implement previous instructions to pay the pension.  The Independent Trustee had in fact recommenced payment of Mr Thompson’s pension before the Determination was issued following receipt of information from the Administrators whereby he accepted that the retirement had been agreed before the appointment of the receivers.

16. The Determination noted the above and went on to find that the Independent Trustee was in any event misguided in believing that the pensions should stop as it had been granted during the period between the Receivers appointment and his (29 December 1992 and 29 June 1993, respectively) and had not been approved by him.  The reasoning for this was that the Independent Trustee could have instead confirmed the pensions because he had in fact granted other early retirement pensions during that period.  It was therefore found by implication that he could have confirmed the complainants’ pensions granted in that period rather than stopping their pensions.  

17. Mr Thompson’s pension was reinstated but without increases.  It is this that he now complains about.  

18. On 1 August 2003 I determined another complaint M00100 from Mr Hughes who was also the subject of the first Determination.  I found that although the Scheme Announcements and Booklets consistently state that there will be increases applied to pensions and fail to distinguish between pensions paid early, later or at normal retirement date, the Scheme's rules clearly state that no increases apply to pensions taken at early retirement.  

19. My Thompson however argues that his circumstances differ from Mr Hughes.  He relies on the option form he completed which was signed by a director of the employer on 24 December 1992 agreeing to a reduced lump sum and a reduced annual pension due to early retirement.  That form also referred to his pension being index-linked, ie attracting annual increases.  It is his view that the option form he signed (the AC6) was a binding contract.  He says all he is asking for is what he signed for and agreed.

20. Mr Thompson says that he feels the dates are very important and that it is therefore important to note that he agreed the figures on 19 October 1992 and that the Definitive Rules were not brought into force until 12 November 1996, some four years after his “agreement”.  

CONCLUSIONS

21. Mr Thompson signed a form agreeing to certain sums to be paid at certain times.  He now argues that this therefore should govern his entitlement and that the form is binding on the Independent Trustee.

22. Unfortunately for Mr Thompson, his rights are those of a beneficiary under a trust and are not contractual as he suggests.  

23. The trust provides that pension increases do not apply to pensions taken at early retirement.  Rule 20(B)(vii) is the relevant rule.  This sets out those pensions which escalate annually as being those benefits in 20(B)(i), (iii), (iv) and (vi).  With the exception of (i) all the other escalating benefits relate to spouses and dependants; only 20(B)(i) is relevant to a member's pension escalation.  20(B)(i) itself cross-refers to rule 4(i)(a) and Rule 7(i).  Rule 4(i)(a) relates only to Normal retirement pensions and rule 7(i) deals with pension benefits for deferred members.  Accordingly the early retirement rules at 4(ii) are not categorised as benefits to which escalation applies.

24. For this reason when Mr Thompson’s pension was reinstated, no annual increases were applied, as these were not allowed under the rules.  

25. I note Mr Thompson states that the rules are dated 4 years after his “agreement” to a pension and therefore cannot apply.  However the first Determination found that the Definitive Rules were identical to the 1992 draft rules and were the applicable rules.  Mr Hughes has already argued to me that the Rules had changed but I found no evidence to substantiate that argument and none has been provided by Mr Thompson.  It follows therefore that I cannot uphold Mr Thompson’s complaint for the same reasons as I could not uphold Mr Hughes’ complaint.

26. I see no merit in an argument that the first Determination in any way suggested that pension increases should apply to the reinstated pension or that it could be read as such.  

27. The funding position is such that there will be a significant shortfall in the benefits available for deferred members.  In the circumstances of the precarious state of the Scheme’s funding I do not consider that it was unreasonable for the Independent Trustee not to have reinstated pension increases when reinstating the pension further to the first Determination.  

28. Although the specific issue of preservation was not raised in Mr Thompson's complaint, it was raised in the linked complaints brought by Mr Hughes and Mr Barclay in relation to issue of pensions increases.  The pension Mr Thompson is in receipt of meets the preservation requirements.  This means that the trustees must be reasonably satisfied that the total value of the pension that becomes payable on early retirement is at least equal to the value of the accrued benefits which they replace.  Accordingly I do not uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

26 September 2003
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