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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D A Cook

Scheme
:
The Saint-Gobain Pipe Division UK Pension Scheme

Respondent
:
Saint-Gobain Pipe Division UK Trustees Limited (Trustee)

MATTERS FOR DETERMINATION

1. Mr Cook says that Trustee wrongly assumed that the Guaranteed Minimum Pension (GMP) element of his early retirement pension from the Scheme would be increased by the State after he attained State Pension Age.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Rule G2 of the Scheme, under the heading of “Increases to Pensions in Payment”, states that:

“G2(A)
Annual Increases

Any part of any pension in course of payment to a Pensioner or Spouse which exceeds his or her Guaranteed Minimum Pension, and any pension in course of payment to any other Beneficiary, shall be increased on each 5th April by the lower of-

(i) 3½ % per annum compound, and 

(ii) the increase in the Index during the twelve months ending immediately preceding 31st December.

G2(B) Annual Review
The pensions in course of payment under the Scheme shall be reviewed annually by the Trustees and the Principal Company, and shall be further increased from time to time if the Principal Company so determines and the Trustees consent, subject to either of both of the following:-

(i) confirmation by the Actuary that the Trust Assets exceed the liabilities of the Scheme by an amount sufficient to fund such further increases, or

(ii) payment by the Employer of such additional contributions as may be determined by the Actuary as being necessary to fund such further increases.”

4. Rule G2 was extended by overriding legislation with effect from 6 April 1988 to require the Scheme annually to increase GMP’s accrued on or after 6 April 1988 by the increase in the Retail Prices Index up to a maximum of 3% each year.  

5. From 31 March 1990 Mr Cook was in receipt of an early retirement pension from the Scheme.  The Scheme is a defined benefits scheme, contracted-out of the State Earnings Related Pension Scheme (SERPS), which uses the Fixed Rate Revaluation method for the calculation of early leavers’ GMP’s.  Mr Cook’s Fixed Revaluation Rate for his GMP was 7.5% compounded annually for each whole Tax Year from 6 April 1990 to 5 April 2000.  

6. Up to 10 February 2001, when Mr Cook reached his Normal Pension Age of 65, his early retirement pension from the Scheme was increased annually in accordance with the Rules.

7. In a letter to Mr Cook dated 20 September 2000, the Trustee stated that:

“According to our records you will attain age 65 on 10 February 2001.

Since your early retirement on 31 March 1990 you have been receiving a substituted pension, currently valued at £1376.50 p.a.  From age 65 this additional pension will cease and your total pension currently in payment will be reduced by £3510.00 p.a.  (representing the single person’s State Old Age Pension).

With effect from 10 February 2001 your total current pension of £12,302.64 will be reduced to £8792.64 p.a.  …

Future increases to your Scheme pension will be paid partly by the Scheme and partly the State as follows: -

Pre 1988 GMP
£3819.40 p.a.
Any increase paid by the State.

Post 1988 GMP
£ 559.52 p.a.
Increased in line with



September’s Retail Price Index


(RPI).  Up to first 3% each year


paid by the Scheme from next 


6 April and any balance paid


by the State.

Balance of Pension £4413.72 p.a.
Increased in line with



December RPI to a maximum 


3.5% guaranteed, plus Trustee


discretion if RPI greater.


Paid by Scheme from next 6 


April.

Total
£8792.64 p.a.

8. In a letter to the Trustee dated 23 May 2001, Mr Cook stated that:

8.1 The Benefits Agency (formerly an Executive Agency of the Department of Social Security but now The Pension Service, a part of the Department for Work and Pensions) had informed him that no increase was to be made on 6 April 2001 to the “GMP element” of his State Retirement Pension.

8.2 No inflationary increase would therefore be made on 43% of his current pension, a situation which would continue until the Benefits Agency’s own calculation of the “GMP element” (defined by the formler Benefits Agency as the “Additional Pension”) of £70.07 caught up with the GMP of £84.21 provided by the Scheme.  

8.3 “A Guide to Retirement Pensions” provided by the Benefits Agency stated that:

“If your GMP is higher than the Additional Pension you would have received from SERPS if you had stayed in the state scheme, you may not receive a SERPS pension.  The only inflation proofing on your pension will be the increases that your employer has to pay.”

8.4
It would therefore seem that the information provided in the Scheme’s Explanatory Booklet was at best misleading and at worst incorrect, as under the heading of “Increases to Pensions in Payment”, the Explanatory Booklet stated that:

“The basic State pension and that part of your Scheme pension which corresponds to the amount you would have earned in the State Earnings Related Pension Scheme had you not been contracted out will be increased by the State in line with increases in the RPI.”

and

under the heading of “State Earnings Related Pension Scheme”; that

“[The Scheme guarantees you a pension from Normal Pension Age of at least as much as the extra pension you would have built up in SERPS over your service as a member had you not been contracted out.] Pension increases on this Guaranteed Minimum Pension will be paid by the Government as part of your State Pension once you have reached Normal Pension Age.”

8.5 Could it be that when the Scheme was drawn up it was not envisaged that increases would not be provided by the State on the whole of the GMP’s and would the Trustee be in a position to make any concessionary increase in the light of this information?

9. In a letter to Mr Cook dated 2 November 2001, the Trustee stated that:

9.1 The difference between the amount of the State’s Additional Pension and the Scheme’s GMP at Normal Pension Age was caused by the fact that the actual inflation rate between April 1990 and April 2000 was less than the 7½% Fixed Rate Revaluation Rate which was used by the Scheme to revalue his GMP.

9.2 The wording of the Explanatory Booklet with regard to the increases to GMP’s coincides with those of most final salary type schemes and reflects the inferences to be drawn from the general way the State has formerly worded is guides/leaflets on the subject.  The latest Guide to Retirement Pensions is certainly different from its predecessor and is the first written reference that spells out that the State is not increasing pre 1988 GMP’s.

10. In further replies to Mr Cook, the Trustee stated that:

10.1 Increases to his pension were being properly applied in accordance with Rule G2 and he was in receipt of his correct benefit entitlements in accordance with the Rules of the Scheme.

10.2 No increases were payable by the Scheme on pre 1988 GMP’s.

10.3 He had accepted that the Scheme had increased his post 1988 GMP by 3% escalation in accordance with the change in the legislation detailed in paragraph 4 above.

10.4 The Trustee has no power to increase or award any additional pensions.

10.5 Although aware of his complaint, no request has been made by the Principal Employer to the Trustee for any additional benefits to be provided to the members of the Scheme.

10.6 The Scheme’s Explanatory Booklets had been reviewed and the wording of the section, “Increases to Pensions in Payment”, had been found to be factually correct.

10.7 However, in view of his complaint, and to avoid any future misunderstandings, an addendum would be added to the Scheme’s Explanatory Booklet making it clear that if the revalued GMP should exceed the member’s equivalent SERPS Additional Pension, no increase would be provided by the State until such time as the Additional Pension caught up with the GMP.

CONCLUSIONS

11. The Explanatory Booklet is intended to provide a summary of the main terms and conditions of the Scheme.  The Scheme is contracted-out of SERPS and it is therefore appropriate that the Explanatory Booklet should also include some additional information about SERPS.  

12. The Scheme is required to provide guarantees for the levels of benefits which would otherwise be provided to the members by SERPS had the Scheme not been contracted-out.  The calculation of GMP’s is different to SERPS and the actual amounts may be more or less.  If less, the State will make up any shortfall.

13. Mr Cook’s GMP at Normal Pension Age was more than his equivalent pension from SERPS, ie his Additional Pension.  This was because the Fixed Revaluation Rate used by the Scheme for his GMP during the period between his early retirement date and Normal Pension Age was greater than the increase in the Retail Prices Index, the revaluation method used by the State for increases to Additional Pensions.

14. The section of the Explanatory Booklet under the heading of “Increases to Pensions In Payment”, states that the “corresponding pension” to be provided by the Scheme will be increased by the State.  Though not particularly transparent, the “corresponding pension” is clearly intended to mean the Additional Pension which would otherwise be provided by SERPS.  This section reflects the provisions of Rule G2 of the Scheme.  

15. In fact Mr Cook does not dispute that his benefits from the Scheme have been provided in accordance with the Rules.  He believes that the Scheme was wrongly set up and, for that reason, the Trustee should honour the intended increases on the whole of his GMP.  In support of this contention, he refers to the comment made by the Trustee in paragraph 9.2 above.

16. I do not uphold the complaint.  Neither the Rules of the Scheme nor the main details of the Scheme contained in the Explanatory Booklet provide support for the complaint made by Mr Cook.  Furthermore, it would have been impractical for the Scheme to taken on a task of administering increases in the differences between member’s GMP’s and Additional Pensions.

17. However, I accept that the extract about SERPS contained in the Explanatory Booklet of the Scheme quoted in paragraph 8.4 above, when quoted in full, is incorrect, as it wrongly implies that pension increases on GMP’s will be paid by the State once the member reaches retirement age.  As the Trustee has stated in paragraph 9.2 above, this often-used wording has lead to a common misunderstanding, shared by Mr Cook, that the State will increase the whole of GMP’s in payment.  Although this wrong information was about SERPS and not about the Scheme, the provision of wrong information could be regarded as maladministration by the Trustee.  However, the provision of wrong information does not create an entitlement to be treated as through the information was correct.  Nor it there any evidence that Mr Cook has altered his affairs to his detriment on the basis of that information.  Thus no injustice has been caused to him.

18. The Trustee has accepted that in order to avoid any future misunderstandings, an addendum will be added to the Scheme’s Explanatory Booklet making it clear that if a revalued GMP should exceed a member’s Additional Pension, no increase will be provided by the State until such time as the Additional Pension catches up with the GMP.  I am satisfied that this is appropriate action to be taken by the Trustees in order to rectify the maladministration identified in paragraph 17 above.
DAVID LAVERICK

Pensions Ombudsman

12 January 2004
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