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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Ms A Lewis

Scheme
:
Teachers Pension Scheme (the Scheme)

Respondents
:
Department for Education and Skills (the Department) on behalf of Teachers’ Pensions (TP)

THE COMPLAINT (4 February 2002)

1. Ms Lewis is complaining that Teachers Pensions have not properly considered her application for early retirement on the grounds of incapacity and claims to have suffered injustice in the form of financial loss, distress and disappointment as a result of this alleged maladministration.

MATERIAL FACTS

2. TP undertakes the central administration of pensions for teachers in England and Wales under contract on behalf of the Department.  Applications for early retirement due to incapacity are dealt with under The Education (Teachers) Regulations 1998 (the 1993 Regulations) and payment of benefits under the Teachers’ Pension Regulations (1997) (the 1997 Regulations).

3. Regulation 10 of the 1993 Regulations although conferring upon the Secretary of State the power to consider the continued employment of a person on medical grounds does so by allowing the Department to act for him.

4. The 1997 Regulations provide:

“A person is incapacitated-

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so.”

5. Miss Lewis first applied for ill health retirement benefits in January 1999 and her GP, Dr Bush, Consultant Physician & Cardiologist, Dr Hughes and Consultant Cardiologist, Dr Silas provided medical reports which were considered at the time of her application.  Dr Norrie, the Department’s medical adviser stated in his report dated 22 April 1999 that Miss Lewis had a combination of the following conditions:

“ 1.
pneumonia, which is in the process of resolving

  2.
asthma, which is controlled

  3.
smoking, which is not controlled

  4.
raised blood pressure, which is controlled

  5.
chest pain, which is not due to her heart, but to acid reflux in the gullet, and is controlled on medication.”

Dr Norrie then went on to confirm in his report:

“The criteria in the ill health retirement regulations include the presence of a condition which will render the applicant incapable of any teaching (including limited part time teaching) on a permanent basis (ie until retirement age).

We have received a detailed report from her consultant physician/cardiologist (Dr Silas) which indicates that further recovery can be expected.

At the present time, I cannot state that she will remain permanently incapacitated as defined.”

Miss Lewis’s application was rejected.

6. In January 2001, having been absent from her employment since July 2000, Miss Lewis made a fresh application for ill health benefits.  The medical evidence to support her application was provided by Dr Markey and received by TP on 15 February 2001.  The medical report provided a diagnosis of asthma, hypertension and dyspepsia.  The Department’s Medical Adviser requested further medical evidence from Dr Smith.

7.  The medical report dated 15 May 2001 from Dr Smith stated:

“On review of the questions you are asking regarding her mental capacity and ability to make decisions.  She may well have an underlying depressive illness and I therefore think she would benefit from a psychiatric opinion.”

The medical advisers have said that although Dr Smith had recommended that a psychiatric report might be helpful they considered referral to an occupational physician would be more appropriate evidence Miss Lewis was referred to Dr Bajaj.

8. Dr Westlake on behalf of the medical advisors in place at the time, has given the following reasons for this course of action:

· this was the first and only time the possibility of a psychiatric illness had been raised

· form 20 is silent as regards any psychological treatment and none of the medication listed is for treatment of psychological illness.

· Dr Smith had provided an initial report on 26 March 2001 which merely stated that he had insufficient information with which to provide a report

· there are no grounds to support the notion that the applicant should have been referred to a Consultant Psychiatrist following receipt of a brief an uninformative letter from Dr Smith, a Consultant Physician

9. The medical report from Dr Bajaj dated 19 July 2001 concluded:

“In my opinion Miss Lewis is suffering from hypertension, asthma and menopausal problems and as she is undergoing investigations for her unstable hypertension she is not fit to return to her current employment.  Once her condition has been stabilised by medication she will be able to return to teaching either part time or full time.”

10. Dr O’Callaghan, the medical adviser at the time concluded in his report dated 31 July 2001:

“This lady has high blood pressure, asthma and is overweight.  It is my opinion, based on the medical information given and obtained, that there is scope for further treatment such that a return to teaching could be successful, and I cannot state that she has permanent incapacity as defined although she is unable to teach at the moment.” 

Miss Lewis’s application was rejected for a second time.

11. Miss Lewis appealed under Stage 1 of the internal dispute resolution (IDR) procedure and her application was reviewed by another medical adviser, Dr Wales who concluded:

“I have read the medical reports including that of the independent Occupational Physician.  His view is that Miss Lewis is likely to be able to return to some teaching when her blood pressure is stabilised.  This will involve further considerable weight loss to achieve and this will improve her other problems of asthma, dyspepsia and leg and joint pains.  I have no evidence that weight control will not be possible in the future.

In the circumstances I cannot state that permanent incapacity for any teaching has been established.”

12. The Department confirmed the postion with Miss Lewis by way of letter dated 25 September 2001.  It said:

“…Our medical Adviser has considered most carefully all of the information which has been made available in support of your application.  In the light of the advice from our Medical Adviser, I am satisfied that the original decision to reject your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation….

…In the circumstances, the Department remains unable to accept your application for retirement on the grounds of ill-health.

If after considering this letter, you still disagree with the decision made, you have the right under the Occupational Pension Schemes (Dispute Resolution Procedures) Regulations 1996 to lodge a second appeal.  This must be submitted within 6 months from the date of receipt of this letter.”

13. Miss Lewis is concerned about the way in which her weight has been used in the report and contends that her weight problem has been aggravated by her having to give up some of her active pastimes due to arthritis and has said that she was underweight for many years and cannot see how losing weight now would make any difference.  On this point the Department, by way of clarification has said that it was the medical adviser’s opinion that the weight factor would aggravate, not cause, any pre-existing disorder within the load bearing joints of the axial skeleton and lower limbs.

14. Miss Lewis is also concerned by the phrase ‘when her blood pressure is stabilised’ used by Dr Wales.  She says that for over two years she had her medication changed but her blood pressure is still wildly erratic.  The Department accepts that a more appropriate wording should have been used, referring to “when, and if her blood pressure is stabilised….”

15. Miss Lewis has taken advice from OPAS and has exhausted the two stage IDR procedure.

16. Miss Lewis has emphasised to me the way other agencies have recognised the extent and permanence of her disability.

CONCLUSIONS

17. Miss Lewis complaint centres on her allegation that the Department has not properly considered the medical evidence placed before it and is claiming injustice in the form of financial loss.

18. The Teachers Pension Scheme allows a member of the scheme to be granted an early retirement on the grounds of incapacity providing their incapacity conforms to the definition provided in the Regulations.

19. On the first occasion that Miss Lewis’ application was considered in January 1999 the medical evidence confirmed that she had a number of medical problems, which for the most part were controlled and being treated and would not therefore, prevent her from serving in her position as a teacher.

20. On the second occasion, when her application was considered in January 2001, Dr O’Callaghan concluded that she had high blood pressure, asthma and was overweight but that there was scope for further treatment and a return to teaching could be successful.

21. On the third occasion Dr Wales concluded that Miss Lewis would be able to return to some teaching when her blood pressure had been stabilised and had achieved some weight loss and could not therefore, state that permanent incapacity for any teaching had been established.

22. Miss Lewis contends that the Department has based all of its decision on the medical available at the time of her first application in 1999.  This I do not accept.  On the first two occasions that the Department considered Miss Lewis’s application fresh medical evidence was sought and provided.

23. In my opinion, there is nothing in the way that the Department dealt with Miss Lewis’ application, at any of the stages, that leads me to believe that her application was not considered properly.  I do not regard the Department’s decision as perverse on any of those occasions.  That other agencies working to different criteria have come to the view that she is permanently incapacitated does not mean that the decisions which I have reviewed were perverse.  The Department did not ignore any relevant factors or take into account any irrelevant ones.

24. Miss Lewis’s complaint is not upheld.
DAVID LAVERICK

Pensions Ombudsman

12 February 2003
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