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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr N Ashton

Scheme
:
Nynas UK Pension Scheme (the Nynas Scheme)

Administrator
:
Watson Wyatt

MATTERS FOR DETERMINATION (submitted 20 May 2002)

1. Mr Ashton alleges that, due to an error by Watson Wyatt, he has lost the benefit of 2 years and 2 months of additional pensionable service during his transfer from the Mobil Pension & Dependants’ Benefit Plan (the Mobil Plan) to the Nynas Scheme.  Mr Ashton believes he should be compensated by Watson Wyatt in respect of the lost service.

2. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RESPONDENT
3. Watson Wyatt act as the administrator for the Nynas Scheme (Watson Wyatt (Nynas)).  However, Watson Wyatt is also the administrator for the Mobil Plan, albeit through different branches (Watson Wyatt (Mobil)).  The complaint has been made in respect of Watson Wyatt’s work for the Nynas scheme.

PENSIONS ACT 1993 (the Act)
4. Section 94(1)(aa) of the Act provides:

94 Right to cash equivalent.  

(1)
Subject to the following provisions of this Chapter

…

(aa)
a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent;

5. The “guarantee date” means the date by reference to which the value of the cash equivalent is calculated.

MATERIAL FACTS
6. Watson Wyatt (Mobil) was provided with a transfer value for Mr Ashton’s accrued benefits by the Mobil Plan’s actuaries on 7 May 1998.  The transfer value was £31,003 as at 6 May 1998.

7. On 12 May 1998, Watson Wyatt (Mobil) prepared for Mr Ashton a Statement showing the value of his accrued benefits within the Mobil Plan as being £31,003.  No expiry date or other time-limiting information was included with this statement.  It is not clear when this was provided to Mr Ashton.

8. In October 1998, Mr Ashton discussed a possible transfer in to the Nynas Scheme at a meeting with a representative of Watson Wyatt (Nynas).  A quotation in respect of transferring his benefits into the Nynas scheme was prepared for Mr Ashton by Watson Wyatt (Nynas) and sent to him on 29 October 1998.  Watson Wyatt (Nynas) had an incorrect address for Mr Ashton and it was not until late November/early December 1998 that Mr Ashton received a copy of this letter.

9. On 6 October 1998, Watson Wyatt (Nynas) provided a Transfer-In Statement in respect of Mr Ashton to Nynas UK Limited.  The Transfer-In Statement provided the following information:

“Transfer Details

Name of transferring scheme 
: Mobil Pension & Dependant’s Benefit Plan

Transfer Value
:
£31003.00

Benefits which could be secured by the transfer payment
Additional Pensionable Service at Normal Retirement Date:

8 years 3 months

…

Calculation Date : 5 October 1998

Agreement to Transfer
If you wish to proceed with this transfer, you should sign and return the attached Transfer-In Agreement.”

10. The Transfer-In Agreement was a separate document which stated the following:

“Transfer agreement – to be completed by employee

I consent to having benefits secured under the Pension Scheme named above, in place of the benefits which would otherwise have been provided for or in respect of me under the Transferring Scheme named above.”

11. This was forwarded to Mr Ashton, who signed the Transfer-In Agreement on 11 December 1998 and returned the relevant documentation to Watson Wyatt (Nynas).   Watson Wyatt (Nynas) requested the transfer payment from the Mobil Plan on 18 December 1998.

12. On 25 January 1999, Watson Wyatt (Nynas) was informed by Watson Wyatt (Mobil) that the transfer value quoted on the Transfer-Out Statement issued in May 1998 had expired and that the current transfer value for Mr Ashton’s accrued benefits was £28,943.42.

13. On 3 February 1999, Watson Wyatt (Nynas) issued a revised Transfer-In Statement.  Mr Ashton was advised that the current transfer value would secure additional pensionable service of 6 years and 5 months.  Mr Ashton was also told that: “The figures quoted above are guaranteed until 24 April 1999, assuming the transfer value quoted does not change.” Mr Ashton did not act upon this Transfer-In Statement.

14. On 26 February 1999, Watson Wyatt (Nynas) wrote to Mr Ashton in respect of the drop in service credits.  Mr Ashton was told:

“The drop in service is due to the fact that the transfer value has dropped from the original amount quoted on 12 May 1998.  Transfers are normally only guaranteed for a period of three months.  …

I note on the original transfer value calculation that the three months period was not stipulated or highlighted to you.  I have taken this matter up with the administrators of the Mobil Pension & Dependants Plan and asked why this was the case.  After a full investigation, they have advised that unfortunately there seems to be no reason why their covering letter to you of 12 May 1998 did not advise a guaranteed date for the transfer value and they offer their sincere apologies for this omittance.  The transfer value stated on 12 May 1998 had actually expired when [Watson Wyatt (Nynas)]wrote … on 6 October 1998, advising that on the transfer value stated the service would be 8 years and 3 months.  I can appreciate your annoyance at [the] drop in service, however, I hope you can appreciate that it could have easily have been the other way round.”

15. On 12 October 2000, Watson Wyatt (Nynas) wrote to Mr Ashton in respect of the possibility of transferring his benefits to the Nynas Scheme.  Mr Ashton was advised that the current transfer value for his accrued benefits within the Mobil Plan was £37,380.02, which would secure him additional service of 6 years and 1 month.  Mr Ashton was also told:

“When you considered this option previously (two years ago), the transfer value on offer was £31,003, and the additional service offered within Nynas was 8 years and 3 months.  The differences in the two offers of additional service have resulted from the following factors:

· Increases in your earnings

· The transfer value on offer has not increased in line with the cost of buying the benefit

· Your age has increased making each year of service more expensive to buy.”

16. On 18 October 2000, Mr Ashton returned the completed Transfer-In Agreement to Watson Wyatt (Nynas) saying he wished to proceed with the transfer on the basis of a service credit of 6 years 1 month.  Mr Ashton noted that he was discussing the loss of service credit from 8 years 3 month and he expected Watson Wyatt to make good the loss he suffered.

17. Watson Wyatt (Nynas) has calculated that Mr Ashton could have received a service credit of 6 years 1 month if he had transferred within three months of the May 1998 transfer value.  Watson Wyatt (Nynas) said:

“The fact that this figure is the same as that eventually accepted is a matter of coincidence.  The reason why it is significantly lower than the figure first calculated in October 1998 is that although the transfer out valuation was higher in May 1998 the financial conditions that applied at that time in calculating pensionable service credits were less favourable to him.  In October 1998 the transfer out valuation was lower but the other financial conditions were more favourable.  In effect, the original quotation was based on the best of both worlds: the higher (May 1998) transfer value, and the more favourable (October 1998) financial conditions.”

18. By way of further explanation to me, Watson Wyatt (Nynas) say:

“The stock market, which impacts directly on transfer value calculations, was higher in May 1998 than in October 1998.  This means that the transfer amount available in May 1998 was higher than that in October 1998.  Transfer in quotations are required under the Faculty and Institute of Actuaries’ guidance note GN11 to be prepared on a consistent basis with transfer out calculations.  This typically means that when the stock market is high, the credit provided in return for a given transfer value will be lower.

If we calculate a transfer in credit based on May 1998 financial conditions and use the transfer value quoted in May 1998 of £31,003, the resulting credit is 6 years 1 month.  The higher quote provided in October 1998 was based on the “high” May 1998 transfer value (which it later transpired had expired prior to acceptance by Mr Ashton) applied to “low” October 1998 stock market conditions.  Because of the inconsistency between the two figures, the quoted credit of 8 years 3 months was too high.  If an October 1998 transfer value had been used to calculate the credit in October 1998, the credit would have been 6 years 1 month, as you know.  The fact that this credit is the same as that which would have been available in May 1998 confirms that the transfer out quotation and the transfer in credit were based on consistent financial conditions at each date.”

19. Watson Wyatt (Nynas) has provided me with its calculations, demonstrating how a transfer value of £31,003 can provide a service credit of 8 years 4 months (adjusted to 3 months in the original Transfer-Out Statement) in October 1998; a transfer value of £28,943.42 can provide a service credit of 6 years 5 months in February 1999; and a transfer value of £37,380.02 can provide a service credit of 6 years 1 month in October 2000.  The calculations show that the main factors which changed over the relevant periods were that Mr Ashton’s salary increased by over £3,000 between the February 1999 and October 2000 calculations and, also, that his age changed to a greater degree between the latter two calculations compared to the October 1998 and February 1999 calculations.  It can also be seen that the Market Value Adjustment (MVA) factor had increased for each subsequent calculation as a reflection of the lower market conditions.

20. Watson Wyatt (Nynas) says Mr Ashton never had an entitlement to the service credit quoted to him in October 1998.  Although by coincidence, Mr Ashton secured the same service credit when he transferred into the Nynas Scheme in 2000 as he would have, had he executed a valid transfer based on the May 1998 transfer value.  Thus, they argue that Mr Ashton has not suffered a financial loss.  Nevertheless, Watson Wyatt (Nynas) recognised that Mr Ashton may have suffered distress and inconvenience and made an ex gratia offer of £100 in compensation.  

21. Having examined the calculations provided to me, Mr Ashton points out that the transfer value calculation prepared on 3 February 1999 was based on an incorrect salary.  He notes that, while this would not affect the final value of his pension, it raises further concerns about the accuracy of the calculations carried out by Watson Wyatt and suggests it demonstrates their lack of attention to detail.

22. Watson Wyatt has acknowledged that Mr Ashton is correct in this regard, as his salary was increased on 1 January 1999.   However, the effect of the higher salary would have resulted in a lower service credit.  This is because it increases the cost of providing a given pensionable service credit within the Nynas Scheme and, hence, reduces the credit that could be provided for the transfer value.

23. Watson Wyatt says that it has further checked that pensionable salary figures used in the other quotations provided to Mr Ashton are correct.   Watson Wyatt regrets the updated salary information had not been received at the time but insists the remaining results are accurate.  

24. Watson Wyatt has said that, in light of the above and to compensate Mr Ashton for any further distress he may have suffered, it will increase its offer to £200.

CONCLUSIONS
25. In accordance with section 94(1)(aa) of the Act, a member has the right to the quoted cash equivalent transfer value for a period of three months after the guarantee date, being the date upon which the calculation was made.  Watson Wyatt (Mobil) did not mention that the quotation was guaranteed only for a limited period, but it should surely have been obvious to the recipient that the quotation was not written in stone and could be expected to change over time.  For whatever reason, it was some months before Mr Ashton commenced discussions with the Nynas Scheme in respect of the possibility of transferring his benefits.

26. As administrator of the Nynas Scheme, Watson Wyatt had no control over the actions of the Mobil Plan.  While Watson Wyatt administered both schemes, they were separately administered through different branches and it would have been inappropriate for the two sets of administrators to have been in anything but an arms length relationship insofar as the two schemes were concerned.  Thus, the information provided to Mr Ashton by Watson Wyatt (Nynas) was no more than a statement of what additional service a particular amount of transfer value would secure in the Nynas Scheme at that time.  It was not a representation that the transfer value used was the correct transfer for Mr Ashton’s preserved benefits at that time.  

Contract
27. I do not consider a binding contract was formed in respect of an offer of 8 years 3 months additional service in consideration for Mr Ashton’s transferred benefits.  This is because the Transfer-In Statement clearly states that the additional benefit offered is that which could be secured with the transfer value of £31,003.   In other words, the 8 years 3 months of additional service was contingent on a transfer value of £31,003 being received.  As a transfer value of £31,003 was never received, there was no obligation for the Nynas Scheme to provide additional service of 8 years 3 months.  Instead, as agreed to, Mr Ashton secured benefits which equated to the amount subsequently transferred from the Mobil Plan.  

Service Credit
28. I have looked at the service credit calculations prepared by Watson Wyatt (Nynas) in respect of the additional service securable with Mr Ashton’s transfer value.   I am satisfied that the apparent inconsistency of how a transfer value of £37,380.02 could only secure 6 years 1 month service in October 2000 whereas, in October 1998, a transfer value of £31,003 could secure 8 years 3 months service, can be explained by three things: Mr Ashton’s increase in age, the increase in his salary and the lower market conditions (shown by the movement in the MVA).  The combined effect of these factors meant each year of service credited to Mr Ashton cost more to provide.

Injustice
29. By coincidence (and I have seen nothing to suggest this was not the case), Mr Ashton secured additional service of 6 years 1 month when his transfer was eventually processed in October 2000, which is the service he would have secured had he transferred within the three month time limit applicable to the original transfer value provided to him.   On this basis, Mr Ashton has not suffered any financial injustice.  

30. I do not uphold the complaint.
DAVID LAVERICK

Pensions Ombudsman

25 September 2003
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