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PENSIONS SCHEME ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr B Barnes

Scheme
:
The Holt Lloyd Pension Scheme (the Scheme)
Respondent
:
The Trustees of the Holt Lloyd Pension Scheme (the Trustees)
MATTERS FOR DETERMINATION

1. Mr Barnes complains that he was given poor and incomplete information from the Trustees prior to transferring money into the Scheme from a previous employer.  This caused him distress and disappointment in addition to financial loss.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REVENUE BACKGROUND

3. Practice Notes IR12(2001)

Para 10.31 states:

“An approved scheme may pay transfer benefits .  .  .  in lump sum form but the maximum approvable lump sum benefit payable by the receiving scheme, from the transfer payment, must not exceed 2.25 .  .  times .  .  .  the initial annual rate of pension .  .  .payable from the transfer payment.”

MATERIAL FACTS

4. Mr Barnes began his employment with Holt Lloyd International Ltd (the Company) on 27th September 1993.  At that time, the Company was a member of the Morgan Crucible Company Plc group and Mr Barnes joined the Morgan Pension Scheme.  The Company ceased to be a member of the Morgan Crucible Group in August 1994, but continued to participate in the Morgan Pension Scheme until 31st December 1994.  The Scheme was established from 1st January 1995.  Mr Barnes transferred his benefits from the Morgan Pension scheme into the Scheme.  

5. Prior to his employment with the Company, Mr Barnes had been a member of the Courage Staff Pension Fund (the Courage Fund).  In spring 1998 Mr Barnes chose to transfer the benefits he had acquired in the Courage Fund into the Scheme, in order to purchase additional pensionable service in the Scheme.  Mr Barnes was informed in a letter of 16th June 1998 that the transfer of his rights from the Courage Fund gave him an additional ten years and six months pensionable service in the Scheme.

6. In October 2000 the Company made Mr Barnes redundant.  In early 2001 Mr Barnes received an estimate of the benefits he would receive if he retired on 31st March 2001.  These showed that, for the purposes of the tax free cash sum, Mr Barnes’ service with the Company, and his additional service as a result of his transferred benefits were treated differently.  

7. Mr Barnes wrote to the Pensions Administrator for the Company on 30th March 2001.  Mr Barnes complained that he had not been informed that the additional pensionable service received as a result of transferring his benefits would be treated differently to his service with the Company.  Mr Barnes stated that the Company’s documentation regarding pension entitlements was, therefore, misleading.

8. Mr Barnes was credited with service up until 31st March 2001, and took early retirement from that date.  Mr Barnes was, at the time, aged 52.  Mr Barnes received an annual pension of £12,021.88 and a tax free cash sum of £40,851.85.

9. The Company provided Mr Barnes with a substantive response to his complaint on 29th June 2001.  The Company asserted that the documentation drew a clear distinction between Company Service and Pensionable Service, and did not suggest that the additional service acquired through transferred benefits would be treated in the same way as service with the Company.  In addition, the Company claims that the Scheme documentation makes clear that the payment of a tax free cash sum is not an absolute entitlement, and that the formula included is not applicable in all circumstances.  The Company also stated that Mr Barnes received the maximum tax free cash sum permitted under Inland Revenue rules.

10. Mr Barnes, through OPAS on 6th November 2001, asserted that the documentation did not make clear that transferred additional service would be treated differently, and that Mr Barnes was not aware that Inland Revenue restrictions might apply.

11. The Company responded to Mr Barnes’ assertion on 29th January 2002, and reiterated that the documentation made the distinction between pensionable service and company service clear, indicating that they would be treated differently.  The Company also relied upon the fact that the documentation made clear that the examples given were merely guidelines applicable to ‘normal’ circumstances.  In addition, the Company pointed out that the Scheme could not give Mr Barnes a larger tax free cash sum than that to which he was entitled under Inland Revenue rules.  Finally the Company pointed out that such amount as Mr Barnes did not receive as a tax free cash sum would be paid to him in additional pension payments.

12. Mr Barnes complains to me about the level of the tax free cash sum he has received but he does not seek to challenge the remainder of his pension entitlement.  He does complain that he was not informed that his additional transferred-in service would be treated differently to his service with the Company, and thus that the Scheme information is misleading.  Mr Barnes claims he has suffered a loss of £8,000.

THE CALCULATION OF THE CASH SUM

13. Mr Barnes’ tax free cash sum was calculated as follows:

3/80ths x remuneration x service with the Company, plus 2.25 x the initial annual rate of pension from the Scheme attributable to the additional transferred-in service.

14. The way in which the calculation was made is explained in a fax to the Scheme from the Scheme’s Actuaries.  It seems from Mr Barnes letter of 30th March 2001 that he had, by that stage, seen the calculation.  

15. The fact that transferred-in additional service is not used in the same way as Company service is not made explicit in the booklet provided to the Scheme’s beneficiaries explaining their benefits.  

16. The booklet includes the following definitions:

Company: Holt Lloyd International Limited (or where appropriate your employer).

Pensionable Service: the number of years and months of continuous service you complete as a member of the Scheme.  

There is no definition provided of Company Service.

16.1. The booklet also states:

16.2. Early retirement pension after 50 is worked out as:

1/60 x Final Pensionable Earnings at date of retirement x Pensionable Service at date of retirement

16.3 Whenever you retire you may, with Trustee consent, be able to convert part of your pension to a cash sum which is payable free of tax under current legislation.  The normal amount of cash that you can take is calculated as:

3/80 x Final Remuneration x Company Service.

16.4 The Scheme is seeking approval by the Inland Revenue under the Income and Corporation Taxes Act 1988.  This means that under current regulations no income tax or capital gains tax is payable on the Scheme’s investment income and your contributions are deducted before tax is calculated.  Cash sums payable on retirement and death are normally tax-free.  However, when pensions become payable they are treated as earned income and subject to income tax in the same way as your pay.  Because of these valuable tax concessions, the Inland Revenue require that benefits and contributions do not exceed certain limits.  You will be told if this applies to you.

CONCLUSIONS

17. I am satisfied that the Inland Revenue guidelines do provide for a different calculation for a cash sum in respect of transferred-in service.  The calculation set out at paragraph 13 is in accordance with the Inland Revenue requirements detailed in paragraph 3.  I am satisfied that the Company made that calculation correctly, and that Mr Barnes received the amount of tax free cash to which he was entitled to under the guidelines.  

18. On the basis of the information provided to me, I have seen nothing which indicates that Mr Barnes was ever explicitly told that his transferred-in benefits would be treated differently to those obtained through his service with the Company.  Furthermore, although the booklet explaining the Scheme benefits differentiates between Pensionable Service and Company Service, it does not provide a definition of Company Service.  

19. However, the language of the booklet does indicate that the calculation of the cash sum is illustrative.  In my opinion, the booklet would leave the reader with the impression that any entitlement to a tax free cash sum was not absolute, but depended upon the consent of the Trustees.  Furthermore, the illustration of the amount which might be available as a cash sum was expressed to be the ‘normal’ amount, again indicating that this was not definitive, and could not be relied upon.

20. In my view, the language of the booklet means that Mr Barnes was warned that he could not rely upon receiving a tax free cash sum calculated exactly as laid out in the example.  For this reason, I find that the Company did not mislead Mr Barnes as to the amount of tax free cash which he could expect to receive on retirement.

21. Mr Barnes has not indicated that he would have chosen not to transfer his benefits under the Courage Fund to the Scheme had he been told that his transferred-in service would be treated differently to his service with the Company.  

22. The tax free cash sum is taken as an alternative to receiving a higher annual pension.  Any money which was not paid out as part of the cash sum remained in the pension, and contributes to Mr Barnes receiving higher annual pension payments than he would have received had more money had been paid as part of the cash sum.  Thus, whether the money is paid as part of the cash sum, or in annual pension payments, Mr Barnes obtains benefits of the same value.

23. In the light of my findings in the previous two paragraphs, I am satisfied that Mr Barnes has not suffered any loss as a result of the lack of any explicit notification that his additional transferred-in service would be treated differently to his service with the Company for the purposes of calculating the cash sum.  

24. Accordingly, Mr Barnes’ complaints are not upheld.

DAVID LAVERICK

Pensions Ombudsman

10 October 2003
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