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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr JF Bumpus

Scheme:
RG Ford Insurance Brokers Ltd Executive Pension Plan

Respondent:
Scottish Widows plc

MATTERS FOR DETERMINATION 

1. Mr Bumpus alleges that Scottish Widows:

1.1. manipulated the various components of his policy at maturity. As a result, Mr Bumpus was denied the opportunity to apply his guaranteed annuity option (GAO) to the proper fund value achieved under his pension arrangement. This has led to a financial loss to Mr Bumpus in terms of pension that he could have purchased with his proper fund. He is claiming payment of the value of this lost pension, amounting to £16,995 plus interest; and

1.2. have not dealt with his complaints promptly and ignored requests for information. As a result he has suffered distress and inconvenience for which he is seeking compensation as well as compensation for miscellaneous outgoings related to his attempts to reach a conclusion.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

POLICY PROVISIONS

3. The relevant policy is governed by the policy provisions PEPP 1987.

4. Provision 4.1.2 states that the Cash Sum payable at Normal Retirement Date (NRD) will be “The with-profits cash benefit and bonus additions (if any)”.

5. Provision 4.3 covers application of the Guaranteed Annuity Option (GAO) and states, “If the cash sum available at normal retiring date…is applied to secure an employee’s pension payable in level instalments…the annuity rate used…will not be less than the guaranteed annuity rate specified in the schedule…”

6. The policy Schedule for Policy Number 1630343, under “Benefits” provides:

“With-profits Cash Benefit:
£8,634.00 with right to participate in the surplus assets of the Society. The rate referred to in Provision 4.3 is £98.04 for each £1000 of With-profits Cash Benefit (including bonus additions)”

7. The rate shown above assumes a normal retirement date  (NRD) of 16 March 1994 – the NRD originally selected at outset. The NRD was changed to 16 March 1999 and a policy endorsement dated 7 April 1997 shows the new rate to be £111.11 per £1000.

BACKGROUND

8. Mr Bumpus was a member of his employer’s pension arrangement, an executive pension plan (EPP) arranged with Scottish Widows and established under a Declaration of Trust dated 23 November 1984. The sole asset of the EPP was a policy with Scottish Widows numbered 1630343.

9. The policy was arranged as a “traditional” with-profits policy. At the point of sale, all Scottish Widows’ traditional with-profits policies had GAOs attaching – a practice which continued until 1995.

10. Pension contributions were paid to the policy by the employer initially at a rate of £100 per month. During the lifetime of the policy, contributions increased to £114.73, then £1,114.73 and reduced again to £114.73 in November 1998. Increasing and reducing contributions resulted in the with-profits cash benefit changing in value from time to time. A policy endorsement dated 27 November 1998 shows the pension contribution to have been reduced to £114.73 with a corresponding alteration to the cash benefit to £31,256.00.

11. Prior to the scheduled maturity of the policy, Scottish Widows issued a Quotation of Benefits dated 20 January 1999 based on NRD at 16 March 1999. The quotation included the following details:

Fund value at NRD
£42,128

Which could provide:


*Pre ’97 Member’s pension each year, plus

  Post ’97 Member’s pension each year
£2,611.92

£1,537.80

OR


Maximum Cash Sum
£50,862

Plus Pre ’97 Member’s Pension each year
£425

OR


Amount available to purchase a pension on the open market
£54,773

*A pension bought by contributions paid before 6 April 1997 will not increase in payment. A Post ’97 pension increases each year in line with prices or 5% if lower.



12. The quotation was subject to assumptions regarding final remuneration, changes in annuity rates and Inland Revenue maximum benefit checks. The Maximum Cash Sum was calculated by reference to Mr Bumpus’ final remuneration and pensionable service. The pension was calculated by applying Scottish Widows’ current annuity rates to the remainder of the fund available after payment of the cash sum, ie £54,733 less £50,826 leaving a fund of £3,907 for annuity purchase.

13. On 26 January 1999 Mr Bumpus asked Scottish Widows for an explanation of the reversionary and terminal bonuses included in his fund value. He received a reply from Scottish Widows dated 13 February 1999 explaining that:

13.1. The fund value was made up of:

Guaranteed Cash Benefit
£31,256

Reversionary Bonus
£7,884

Terminal bonus
£2,662

Contributions paid but not yet allocated
£327

Total
£42,129

13.2. the fund value could then be used to purchase a pension with Scottish Widows using the Guaranteed Annuity Option. Alternatively a pension could be purchased elsewhere and “in an attempt to be fair to all our policyholders we have increased the Open Market Option (OMO) to reflect the value of the Scottish Widows pension given up if the pension is taken elsewhere”;

13.3. bonus rates had recently been declared as 1% on the Guaranteed Cash Benefit and 1% on the Reversionary Bonus;

13.4. terminal bonus rates had reduced because of volatility in equity markets and falling yields on long term gilts; and

13.5. there had been a sharp drop in the value of gilts in the second half of 1998. However, the terminal bonus rates had been set at 1 July  1998, prior to this fall, and were “overstated”.

14. Meanwhile, on 8 February 1999 Mr Bumpus signed a Retirement Form requesting Scottish Widows to release the tax-free lump sum and set up a joint life annuity. His tax free lump sum of £50,862 was released by Scottish Widows on 10 March 1999 and a pension came into payment of £372.48 per annum with no increases, a 5 year guarantee and a 50% spouse’s pension in the event of death. 

MR BUMPUS’ POSITION

15. Starting in February 1999, Mr Bumpus took up the issue of how the GAO had been applied to his policy. He contended that Scottish Widows had “reduced” fund values on policies with GAOs to “achieve fairness between different classes of policyholder”. In response, Scottish Widows said that they had not said that fund values on policies with GAOs had been reduced. They explained that Reversionary and Terminal bonuses had been reduced and that this had been across the board, not just GAO policies. Scottish Widows went on to say that they had increased the OMO to be fair to all policy holders and to give a choice to those who did not want to take a conventional annuity with them. They said there had been no change of practice in how they calculated fund values. 

16. In subsequent correspondence, in support of his contention, Mr Bumpus raised the following points:
16.1. House of Lords’ Equitable Life ruling  (see paragraphs 33 and 34 for details)

Mr Bumpus had “encountered a problem” when his policy matured, similar to that experienced by Equitable Life policyholders. Their policies also attracted GAOs and had been the subject of a House of Lords decision in July 2000. 

Mr Bumpus claims that Scottish Widows acknowledged, in their February 2002 circular, that it was wrong to say that fund values had not been reduced. He refers in particular to section 3.6. This section states,

“What are the key changes which Scottish Widows is making?

· Scottish Widows intends to set final bonus rates for guaranteed annuity policies with the aim of providing retirement funds (or funds available to buy a pension) that reflect fair shares of assets in the With Profits Fund.

· To achieve this, Scottish Widows will, as of 1 February 2002, increase the rates of final bonus applicable to with-profits benefits to which the option of a guaranteed annuity rate applies (except where the guaranteed cash benefit including bonuses is already greater than the fair share of assets in the With Profits Fund, in which case there would be no final bonus under either our previous or our new practice).

· When a guaranteed annuity rate is applied to qualifying with-profit benefits, it is likely to provide an increased annuity under low interest-rate conditions – but the guaranteed rate can only be applied when the benefits are taken in a form and at a date specified in the original policy as attracting the guarantee.

· The revised final bonus rates have the aim of providing cash benefits that reflect fair shares of assets. This means that it is no longer necessary for Scottish Widows to augment the original contractual cash benefits with a Market Value Equalisation Amount (MVEA) or equivalent when retirement benefits are taken in cash form (such as an Open Market Option) – nor would it be legally permissible.”

16.2. Expectation of benefits at retirement

Mr Bumpus had an expectation as to his fund value at NRD because:

(1) he had monitored Scottish Widows’ investment performance over a number of years. Based on “historic values” Mr Bumpus had predicted “with some accuracy” his fund value at maturity to be around £52,000, including a terminal bonus of about 37% of the basic fund plus attaching regular bonuses. Scottish Widows now chose to call this the Open Market Option, quoting a fund value of around £42,000, which included a terminal bonus of 7%. Mr Bumpus said that the OMO offered by Scottish Widows was effectively the fund value with 40% terminal bonus added – the bonus he would have expected “in line with their past performance”; and

(2) in 1997, Mr Bumpus had received a statement from Scottish Widows showing his projected “Fund Value at NRD” to be £47,400 or £51,400, based on assumed investment growth of either 6% or 12% between the date of the statement and NRD;

“Re-labelling” of policy components

16.3. until 1999 transfer values or OMOs were the same as Fund Values, consisting of the Guaranteed Fund plus Terminal bonus. In Mr Bumpus’ view, Scottish Widows had “changed the labels” and instead of the transfer value equalling Guaranteed Fund plus Terminal bonus, it now equalled the Guaranteed Fund plus a “drastically reduced” Terminal bonus “and a magic ingredient without a name”. Mr Bumpus referred to explanations provided by Scottish Widows about this as “smoke and mirrors”;

16.4. Mr Bumpus claimed that Scottish Widows assertion that they only had one bonus rate was only achieved by dishonestly re-naming part of the terminal bonus as the MVEA.

Investment performance and reduced terminal bonuses

16.5. Scottish Widows’ investment performance was “consistently comparable with their main competitors, at least until 1999”. Mr Bumpus claimed that thereafter, the company “effected a drastic reduction of terminal bonuses”; and

(1) he refuted information given by Scottish Widows that the reduction in bonuses in January 1999 was a result of volatile equity markets and a fall in long term gilt yields. In Mr Bumpus’ view, “investment conditions were…quite favourable until late 1999” and he was concerned that his pension contracts “had been manipulated to avoid paying the due guaranteed pension rate”;

(2) he also refuted information given to him by Scottish Widows that bonuses had reduced for all policyholders, not just those with GAOs. He said Scottish Widows removed policyholder choice by differentiating between those who exercised the Open Market Option and those who stayed with the company;

(3) Mr Bumpus contends that the ‘smoothing’ effect of bonus rates ‘went out of the window’ in January 1999.

Earlier errors in application of GAOs

16.6. in 1998, Scottish Widows had carried out an exercise to correct the fact that some policyholders had not been granted the opportunity to exercise their GAOs. According to Mr Bumpus, this exercise resulted in payment of “compensation” to some policyholders and he believed that this had “important ramifications” for him since Scottish Widows’ “realisation of the oversight immediately precedes the reduction in terminal bonus and change in the Fund/OMO relationship”;

Change in procedure

16.7. Scottish Widows’ review of policies following their change in procedure in 2002 for dealing with policies like Mr Bumpus’ (see paragraphs 37.1 and 37.2) showed how terminal bonus rates had been “artificially reduced”. The terminal bonus attached to Mr Bumpus’ policy at maturity was 6.8% of the accumulated fund but had he been dealt with under the new method, the terminal bonus would have been 31% of the fund;

16.8. had the new procedure (see paragraph 37.2) been in place at the time his policy matured, Mr Bumpus that the higher fund value would have been acceptable with the GAO applied to it;

Good faith

16.9. he had an expectation that Scottish Widows would act in “utmost good faith” and Scottish Widows had failed in their duty to be honest and open with policyholders in accordance with the principles of uberrimae fides under insurance law. Further, Scottish Widows should take into account, not just policy documents, but other factors as evidence of their contracts with policyholders.

16.10. Mr Bumpus does not accept that Scottish Widows did not know that they would have to review their practice at the time his policy matured.

Service Issues
17. Mr Bumpus has contended that Scottish Widows have “continually failed to deal with correspondence promptly”, refused to co-operate with OPAS’ efforts to mediate and dealt with the matter in a “wholly unsatisfactory” manner.

SCOTTISH WIDOWS’ RESPONSE
House of Lords’ Equitable Life ruling

18. In relation to any impact of the House of Lords ruling in the Equitable Life case, Scottish Widows said the circumstances were different from those in Equitable Life because:

18.1. Scottish Widows sought to assess policyholders’ reasonable expectations  based on a number of factors. It was thought that benefits paid to policyholders had been consistent with those expectations whilst industry observers had commented that Equitable Life’s payments had not; and

18.2. Scottish Widows had one terminal bonus rate that was applied to a policy whether or not the policyholder exercised the GAO. Equitable Life did not apply just one rate. But, Scottish Widows had, since January 1999, allowed policyholders to sell the value of the GAO back by operating a Market Value Equalisation Amount (MVEA) representing the cash value of the benefit being given up and mirroring what would be possible if the GAO could be sold for value outside Scottish Widows. This was not a bonus declared by the Scottish Widows Directors but was rather the cash value of the benefit being given up.

19. However, after considering the House of Lords judgement on the Equitable Life case, Scottish Widows made a decision to change its practice regarding with-profits policies with guaranteed annuity options. The new practice came into use in February 2002 (see paragraph 35.2 for details). Despite the change in practice, Scottish Widows said, “we can apply the guaranteed annuity rate only on a guarantee date and only if the Scottish Widows annuity is taken in a form specified in the policy contract as attracting the guarantee”. Mr Bumpus asserts that Scottish Widows have, in the past, allowed ‘pension rates actuarially equivalent to the GAO at different retirement ages and in different forms’.

20. Scottish Widows have acknowledged that, in the light of the House of Lords’ ruling, the payment of the MVEA is not legally permissible. The reason they give for this is that the benefit of the annuity guarantee should not be applied in circumstances other than those specified in the original policy contract.

Re-labelling of policy elements

21. With effect from 1 January 1999, OMOs had been increased “to be fair to all our policyholders and to give a choice to those who did not want to take a conventional annuity with Scottish Widows”. The practice at maturity was to add together the guaranteed cash benefit, the reversionary bonus and any terminal bonus. The resulting fund would be multiplied by the higher of the GAO and the current annuity rate to obtain the pension amount. If any benefits were taken as cash, Scottish Widows would ensure that the total amount paid reflected the current value of the pension given up.

22. The basis on which with-profits polices with GAOs operated could be explained as follows:

22.1. the policy is written to provide a guaranteed cash value at retirement, plus any bonus additions. It does not attain a fund value on a day to day basis so the only value the provider can quote is the transfer value. The transfer value is in line with the OMO quoted at maturity since both reflect the value of the pension given up;

22.2. the fund value at maturity is the guaranteed cash benefits plus bonus additions (per policy provision number 4.1.2);

22.3. each year, reversionary bonuses may be declared and added to the policyholder’s fund. Terminal bonuses are part of the mechanism by which Scottish Widows delivers smooth investment returns over the life of a policy. These are reviewed at least twice each year and cannot be relied on as being available at maturity since they are subject to frequent review. Warnings are appended to annual bonus notices stating that past terminal bonuses should not be used to estimate future benefits.

23. Mr Bumpus’ benefits had been calculated in line with the policy provisions and the enhanced OMO was intended to give policyholders more flexibility. Under the Policy Provision 4.3, the GAO applies only if the proceeds of the policy are taken as a single-life, non-escalating annuity. Benefits paid in a different format “do not attract the guaranteed annuity rate”.

Investment performance and reduced terminal bonuses

24. All bonus rates declared in early 1999 were lower than in previous years. Terminal bonuses were also reduced because of two significant changes in UK investment conditions; equity markets had been volatile and long-term gilt yields had fallen to their lowest level for 30 years.

25. Scottish Widows believed that they needed to be financially strong and able to invest the bulk of their funds in equities and other assets providing a good long-term return. Therefore, they had to ensure that the level of guarantee provided by with-profits policies was not out of step with the return available from long-term gilts.

26. When terminal bonus rates were reviewed at the end of 1998, Scottish Widows compared the underlying, “smoothed” values of the with-profits policies with the guaranteed values under those policies. The pension guarantees within the policies were more valuable than the guaranteed cash benefits because the value of having a guaranteed annuity rate had increased substantially during 1998. Therefore, the gap between the smoothed underlying values and the pension values had narrowed, leading to a reduction in terminal bonuses.

Earlier errors in application of GAOs

27. GAO rates had exceeded current annuity rates at various times in the past but Scottish Widows “expected” that any benefits calculated at those times would have had the GAO applied where applicable.

Change in procedure

28. The change in procedure in dealing with terminal bonuses was a result only of the Equitable Life ruling and the withdrawal of previous guidance from HM Treasury. The use of an enhancement similar to Scottish Widows’ MVEA was no longer an option and the only solution was to introduce a new terminal bonus practice.

29. Scottish Widows have explained that the guiding principle of their management of the GAO policies had previously been to provide the policyholders with equivalent value, regardless of the form in which the benefits had been taken.

30. Mr Bumpus had an option at NRD to use his GAO by taking the full pension instead of a tax-free lump sum plus pension. This option would have been available to him regardless of the practice in use for dealing with maturing policies (see paragraphs 35.1 and 35.2). In any event, Scottish Widows say that at the time of Mr Bumpus’ retirement they could not have known that they would need to review their practice and had therefore not misled Mr Bumpus.

Service issues

31. Scottish Widows maintain that they did not ignore requests from OPAS; they were dealing with a large number of enquiries, hence the delay. Additionally, it took some time to investigate Mr Bumpus’ complaints and by the time those investigations were completed, the change in practice had taken place.

SCOTTISH WIDOWS’ REVIEW OF WITH-PROFITS POLICIES WITH GAO’S

32. On 30 January 2002 Scottish Widows wrote two letters to Mr Bumpus:

32.1. Mr Bumpus says he did not receive one letter (reference Letter Reference B, PA/JH) and he only received a copy as a result of a Data Protection Act discovery process initiated by him. He says that no explanation has been offered as to why this happened. This letter served as an announcement concerning annuity guarantees; and 

32.2. Mr Bumpus received the other (reference PA/JH). In it, Scottish Widows said:

(1) since earlier correspondence, their position on annuity guarantees had altered following the House of Lords’ decision in the Equitable Life case;

(2) further information would follow about Mr Bumpus’ own situation; and

(3) a booklet was provided: “Guaranteed Annuity Policies: Your Questions Answered”; 

33. The letters announced a review of with-profits pension policies with annuity guarantees (GAO policies) that Scottish Widows commenced in early 2002. They instigated the review since the method of dealing with such policies had changed at 1 February 2002 and in the accompanying booklet explained the reasons for the change as follows:

“We have reviewed our treatment of with-profits policies following the withdrawal of HM Treasury’s previous guidance to the industry on guaranteed annuity options. This, in turn, followed the House of Lords judgement in the case of Equitable Life Assurance Society v Hyman – although the circumstances of Equitable Life are very different to those pertaining to Scottish Widows.”

34. The implications of the judgement were described as:

“First, that the annuity guarantee should provide a pension with a value higher than the policy’s cash value when guaranteed annuity rates are higher than prevailing market annuity rates – provided the pension is taken strictly in accordance with the relevant terms of the policy.

Second, that, in the absence of contract terms to the contrary, bonus rates should not be set at levels which have the effect of differentiating between policyholders according to whether they take benefits which attract the annuity rate guarantee, or whether they have annuity rate guarantees in their policies”

35. Mr Bumpus’ policy fell into the review because it had been decided to include policies that matured between 1 January 1999 and 31 January 2002. The review compared treatment of policies before and after the change in methodology.

35.1. Under the old method, Scottish Widows would set terminal bonuses for GAO policies with the objective of providing annuities that reflected a fair share of the assets in the with-profits fund. Where policyholders chose to take cash from their fund (eg by exercising the open market option) the policy’s cash benefit would be increased by a Market Value Equalisation Amount (MVEA) to bring the cash value up to the value of the guaranteed annuity being forfeited.

35.2. Under the revised method, Scottish Widows would set terminal bonuses with the objective of providing cash retirement funds that reflected a fair share of the assets in the with-profits fund. This would eliminate the need to enhance cash payments.

36. Mr Bumpus requested that his policy be reviewed in March 2002 and in September 2002 Scottish Widows confirmed that the change in procedure “had no impact” on the benefits paid under Mr Bumpus’ policy.

37. In a further explanation in October 2002, Scottish Widows set out again the old and new methods of managing with-profits policies with GAOs (see paragraphs 35.1 and 35.2). The calculations for Mr Bumpus', policy under each method was explained:

37.1. Old practice

Guaranteed Cash Benefit
£31,256.00

Reversionary Bonus
£7,883.83

Terminal bonus
£2,661.51

Contributions paid but not yet invested
£327.98

Fund Value
£42,129.32




Fund Value
£42,129.32

Enhancement* (MVEA)
£12,643.30

Transfer Value/OMO
£54,772.62




Tax free lump sum taken

Remaining fund

Joint life annuity purchased from fund
£50,862.00

£3,910.62

£372.48



*Enhancement = (guaranteed annuity rate/current annuity rate) x 0.98

37.2. New practice

Guaranteed Cash Benefit
£31,256.00

Reversionary Bonus
£7,883.83

Terminal bonus
£12,231.20

Contributions paid but not yet invested
£327.98

Fund Value/Transfer Value
£51,699.01

Less tax free lump sum
£50,826.00

Remaining fund
£837.01

Joint life annuity
£80.76

37.3. This demonstrated that Mr Bumpus received higher benefits under the old practice, based on the fact that he opted to receive a tax-free lump sum. Had Mr Bumpus chosen to exercise his GAO, the outcome would have been different since his pension under the new practice would have been higher. In November 2002, Scottish Widows offered to reverse Mr Bumpus’ retirement options by taking back the tax-free lump sum and using the new fund value to provide a pension by applying the GAO. Mr Bumpus declined this offer.

37.4. Mr Bumpus argues that Scottish Widows should apply the policy of providing enhanced open market options to reflect the value of the GAO. He says that he understood that this was the object of the ‘trackback’ exercise. Mr Bumpus suggests that a comparison should be made with the open market option, which would have been offered in July 1998 for a fund value of £51,699 for a male aged 65. He believes that the figure would have been over £65,000. Mr Bumpus points out that, in 1999, the market value of the GAO produced an uplift of 31%, i.e. £54,772 from a fund value of £41,801. He applies the same uplift to the revised fund value (£51,699) to produce a ‘GAR value’ of £67,741.

37.5. Mr Bumpus submitted a claim for additional pension at the GAO rate on the difference between the ‘old’ fund value (£42,129) and the ‘new’ fund value (£51,699), i.e. to have the GAO applied to an amount of £9,570. Scottish Widows declined this claim on the basis that Mr Bumpus was now claiming more than his policy was worth.

CONCLUSIONS

38. When Mr Bumpus’ policy matured on 16 March 1999, Scottish Widows dealt with it under the procedure that had been in place since 1 January 1999. Under this procedure, Mr Bumpus was given the option either to: 

38.1. apply his GAO to the fund value and take a pension as prescribed in the policy provisions – ie non-escalating, single life; or

38.2. take his benefits in a way not stipulated in the policy provisions. In this case, he would forfeit the ability to apply the GAO, but could exchange that ability for additional cash – the MVEA. This is the option Mr Bumpus chose.

39. Scottish Widows say they introduced this procedure in January 1999 in order to provide policyholders with more choice. They revised it again in January 2002 following a decision in the House of Lords about the treatment of Equitable Life’s with-profits policies with GAOs. Mr Bumpus maintains that the reason for Scottish Widows change of procedure was to limit their GAO liability pending their sale to Lloyds TSB. I have seen no evidence to support this assertion and find Scottish Widow’s explanation to be credible.

40. Mr Bumpus claims that through the January 1999 procedure, Scottish Widows were able to manipulate the elements of his policy in order to avoid applying the GAO to a larger fund. The GAO, under the policy provisions, may only be applied to the basic guaranteed cash fund plus attaching bonuses. So, according to Mr Bumpus, Scottish Widows re-modelled the proceeds of his policy, calling part of it the MVEA to which the GAO could not be applied. Mr Bumpus argues that, had Scottish Widows not manipulated his policy proceeds, he would have been able to apply his GAO to £54,773, rather than £42,128 (see paragraph 11). He cites the revised procedure and the effect it might have had on his policy as evidence of this (see paragraphs 37.1 and 37.2).

41. It is true that, had Mr Bumpus been able in 1999 to access the procedure introduced in 2002 and exercised his GAO, he would have received a higher pension. Scottish Widows recognise this and, despite their review showing that he had not suffered a loss (see paragraph 36), have offered to put him in the position he would have been in if he had the option to apply the GAO under the new procedure in 1999. I understand why this might seem inconvenient to Mr Bumpus after such a lapse of time, but nonetheless, I take account of the fact that the offer was made and not accepted.

42. Mr Bumpus says he was led to expect a higher fund value at NRD partly as a result of an illustration issued by Scottish Widows in 1997. This showed a projected fund of £47,400 or £51,400 based on stipulated rates of growth. However, this illustration was prepared before a significant reduction in contributions and would have represented an estimate of Mr Bumpus’ transfer value (see paragraph 22.1 for explanation). A later illustration dated 1 July 1998 shows Mr Bumpus’ basic guaranteed cash benefit, plus attaching regular bonuses to be £39,722, again before pension contributions were reduced. By the time Mr Bumpus’ policy matured in March 1999, the basic cash benefit had reduced as a result of the lower pension contributions and, together with attaching regular bonuses, was £39,139. This seems consistent.
43. Mr Bumpus says his expectation was that his fund at retirement would be around £52,000, including a 37% terminal bonus. Excluding terminal bonus, this means a fund of £38,000. Mr Bumpus actually accumulated a fund of £39,000, to which was added a terminal bonus of 7%. Mr Bumpus also says that previous terminal bonus rates announced by Scottish Widows led him to expect a terminal bonus higher than the 6.8% he actually received. Bonus rates are not guaranteed to continue from year to year. In addition, Scottish Widows have explained that, at the time of Mr Bumpus’ retirement, terminal bonuses were set in order to ensure that policyholders received a pension which represented a fair share of the assets of the with-profits fund (see paragraph 35.1) and they took into account the value of the GAO.

44. Under the revised approach, the terminal bonus was increased from £2,661.51 to £12,643 (roughly equivalent to a bonus of 33%). This is in line with Mr Bumpus’ professed expectations. There are significant differences in the approach taken by Scottish Widows to their GAO policies compared with that of Equitable Life. Nevertheless, the Equitable Life judgement obviously had wider implications for the pensions industry and I can see why Scottish Widows feel it should modify its practice. In view of the fact the Equitable Life judgement did not come until July 2000, I do not see that Scottish Widows could have foreseen this change in practice in 1999.

45. Mr Bumpus has suggested that Scottish Widows apply their pre-Equitable Life approach to his revised fund value. In essence, Mr Bumpus wishes to have his cake and eat it. Having complained that the MVEA was an attempt to reduce terminal bonuses to avoid the GAO liability, he can hardly argue that this practice should continue once the terminal bonuses had been revised in line with his expectations.

46. Mr Bumpus asserts that Scottish Widows have applied annuity rates equivalent to the GAO at different retirement ages and when the benefits were not confined to that specified in the policy. Annuity rates vary over time and no doubt will at different times have equalled the GAO. This is not evidence of a policy decision by Scottish Widows.

47. Mr Bumpus is naturally disappointed that the final value of his fund was lower than expected, but Scottish Widows have explained the reasons why terminal bonus rates reduced in late 1998 and early 1999. Mr Bumpus received benefits from his policy strictly in line with the provisions of the policy and Scottish Widows’ practices in force at the time. I have seen no evidence to suggest otherwise. Nor have I seen any evidence that suggests that the procedures in place were in any way unlawful or that they were intended to deceive policyholders.

48. I do not, therefore, uphold Mr Bumpus’ complaint that Scottish Widows manipulated the various components of his policy at maturity and subsequently find that he has not suffered any financial loss. He could only be entitled to the value of his policy and that is what he received. 

49. Turning to Mr Bumpus’ complaint about Scottish Widows’ handling of his queries. Scottish Widows failed to respond to requests from OPAS.  They have provided explanations for this failure to respond but these explanations are not entirely satisfactory. Nevertheless, from the material available to me, it seems that Scottish Widows have taken Mr Bumpus’ issues very seriously. They may not always have responded to him with the promptness Mr Bumpus expected, but their responses were detailed and informative throughout a very protracted exchange of correspondence. I therefore do not uphold this aspect of Mr Bumpus’ complaint.

DAVID LAVERICK

Pensions Ombudsman

18 May 2006
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