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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr A F Stevens

Scheme
:
Lovell Pension Scheme (the Scheme)

Respondents
:
Montpelier Group plc (the Employer)

Merchant Navy Pensions Administration Limited (MNPA) (the Administrator)

MATTERS FOR DETERMINATION

1. Mr Stevens complains of maladministration on the part of the Employer and the Administrator in their failure to award him early retirement benefits calculated on a ‘from active status’ basis and is claiming to have suffered injustice in the form of financial loss.

2. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The scheme provides that an early retirement pension for a member retiring early from active status is subject to the normal early retirement reduction terms of 3% per annum.  A member retiring early from deferred status is subject to a reduction factor in the region of 6% per annum.

4. Mr Stevens reached aged 50 on 24 November 2000 and was made redundant on 2 February 2001.  He was informed about his redundancy terms by a letter dated 9 January 2001 which made the following reference to the Scheme:

“You will have seen from the YJL Pension Scheme booklet, page 10, the options open to members leaving the Company.  However, MNPA will be in touch with you in due course to advise you.”

5. The Practice at the time of Mr Stevens’s redundancy was for the Employer to allow those aged 50 and over the option of taking early retirement, providing its consent had been sought.  Each member was then allowed six months in which to decide whether to take early retirement.

6. The Employer has said that it was unfortunate additional wording was not added to Mr Stevens’s redundancy letter dated 9 January 2001 specifying that Mr Stevens could have six months to make up his mind as to whether to take early retirement pension on beneficial terms and that the quotation letter dated 26 February 2001 from MNPA did not refer to the Company’s consent being required as, if there had been such a reference, he may well have raised the matter with the Company at that time.  

7. On 24 January 2001 Mr Stevens telephoned the Administrator advising that he was to be made redundant on 2 February 2001 and asking for an early retirement benefit quotation which was provided to him by way of letter dated 26 February 2001.  It reads:

“Further to your request for details of your entitlement I can now advise that the estimated early retirement pension payable with effect from 2 February 2001 amounts to £4,500.00 per annum.  A spouse’s pension of £2250.00 per annum would be payable on your death.

Alternatively, you could elect to exchange part of your pension for a tax free cash sum of up to £15,980.00 leaving a reduced pension of £3220.00 per annum.  

Please note that the above figures can only be regarded as approximate…

….If you would like to proceed with your early retirement please confirm this to us in order that we can issue you with a Pensions Application Form for completion.”

8. On 8 March Mr Stevens telephoned the Administrator requesting details of his benefits 5 and 10 years hence and he was provided with details of his estimated early retirement benefits at ages 55 and 60 by way of letter dated 8 May 2001.  The benefits were calculated as if Mr Stevens had retired from deferred pensioner status and incorporated the higher reduction factor for early payment.  An extract from that letter reads:

“Further to your request for details of your entitlement I can now advise that the estimated early retirement pension payable with effect from age 55 amounts to £4,190.00 per annum.  A spouse’s pension would be payable on your death.

We calculate that at age 60, your pension benefit would amount to approximately £7330.00 per annum.

Please note that the above figures can only be regarded as approximate since…”

9. On 7 June 2001 Mr Stevens wrote to the Administrator expressing his wish to receive pension benefits as set out in their letter dated 26 February and backdated to 2 February 2001.  The Administrator wrote to the Employer on 12 June 2001 requesting its consent for early retirement.

10. The Employer replied by way of letter dated 31 July 2001 refusing its consent to early retirement on beneficial terms but allowing early retirement from deferred status.  The Secretary to the Trustees confirmed the position with Mr Stevens in its letter to him dated 21 September 2001.  

11. The Employer submits that the Administrator had not sought its consent for Mr Stevens to take early retirement prior to the issue of its letter to him dated 9 January 2001 and that Mr Stevens had not been made aware of this requirement.  The Employer adds that consent on the (from Mr Stevens’ viewpoint less favourable basis) was given because:

· The Scheme was in defecit on the Minimum Funding Requirement

· The Employer had undertaken a large exercise in early 2001 to reduce its pensioner liabilities by £3m in order to reduce the financial risks associated with the Scheme

· With effect from 31 July 2001 most of the Scheme’s in-service members under 60 were provided with a deferred pension in respect of accrued service to that date and pensioned on a money purchase basis in respect of future service

12. The Employer has told me that if either Mr Stevens or the Administrator had requested favourable early retirement terms at the outset then it is likely (unless there were any extenuating circumstances) that these would have been on terms applicable on previous occasions; ie the six month period would have been allowed for Mr Stevens to decide whether to take early retirement.  

13. By the time the application was made on 12 June 2001 the financial circumstances of the Scheme had changed and it was no longer the Employer’s policy to grant early retirement on favourable terms.  

CONCLUSIONS

14. The letter dated 9 January 2001 from the Employer which set out the terms of Mr Stevens redundancy did not make any reference to his entitlement to make an application for early retirement.  It merely pointed him towards page 10 of the members booklet which only deals with members leaving the scheme in situations other than retirement.  

15. I consider that the Employer ought to have informed Mr Stevens that he could ask for early retirement on beneficial terms and that their practice was then to allow six months during which the option could be taken up.  It was maladministration for them not to have done so.

16. The quotation provided to Mr Stevens by way of letter dated 26 February 2002 was calculated on the assumption that he would be taking early retirement from active service.  However, the Administrator failed to seek the consent of the Employer at this stage and failed to make Mr Stevens aware of this requirement and did not inform him that he would have six months in which to make up his mind.  The Employer has confirmed that it had not been consulted by the Administrator at all during this period.  These failures by the Administrator also constitute maladministration.

17. Had Mr Stevens been made aware of the requirement for the Employer’s consent to have been sought and had the Administrator had actually sought that consent as it should have done, Mr Stevens would have been entitled to early retirement benefits calculated on the more favourable basis.  The Employer has accepted that it is likely that it would have consented, and I find that it would.  Mr Stevens subsequently decided to retire with effect from his redundancy date.  Plainly he would have taken the enhanced pension had it been available, as it ought to have been.  The loss of that benefit is injustice.  Consequently I uphold Mr Stevens’s complaint against both the Employer and the Administrator.

18. The proper redress is for Mr Stevens to be treated as if the Employer’s consent had been given.

19. In order to achieve this outcome Mr Stevens has had to suffer the inconvenience of going through the complaints process.  He has also been subjected to the distress of being told that his pension was to be less than he was first told.

DIRECTION

20. Mr Stevens is to receive benefits from the Scheme as though he had taken early retirement on 2 February 2001 from active service with the consent of the Employer.  Arrears of benefit should now be paid to him together with interest at the statutory rate.

21. The Administrator and Employer should each pay £100 to Mr Stevens within 28 days of this determination as redress for the distress and inconvenience which their actions caused to him.
DAVID LAVERICK

Pensions Ombudsman

5 June 2003
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