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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Miss P C Lee 

Scheme
:
CEL Electronics Limited Pension Scheme

Respondents
:
1.  Trustees of CEL Electronics Limited Pension Scheme, and

2.  CEL Electronics Limited/Snell & Wilcox

MATTERS FOR DETERMINATION (application dated 11 April 2002)

1. Miss Lee believes that the Trustees of the CEL Electronics Limited Pension Scheme (the Scheme) and her former employers CEL Electronics Limited/Snell & Wilcox are at fault in that:

· A certificate of benefits produced to Miss Lee when she left the Scheme, and now acknowledged to be incorrect, led her to believe that when she retired she would receive an annual pension of £4,446;

· The Trustees have told her that that the certificate overstated her pension entitlement because the benefits awarded to her in respect of added years were incorrectly calculated on the basis of a uniform rate of accrual, not an immediate basis;

· She submits that on the contrary it was the intention of her employer to reward her for her loyalty and work during the early years of CEL, prior to the establishment of the Scheme, by granting benefits for such early years on the basis of immediate rather than uniform accrual.  

2. Miss Lee says she had based the standard of living she had hoped to achieve in retirement on the figures provided in the certificate and that she has suffered distress, disappointment and inconvenience.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts of law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Miss Lee was born on 17 March 1942.

5. On 1 June 1978 she started working for CEL Electronics Limited (CEL).  Her membership of the Scheme commenced on 6 April 1988, shortly after its establishment by interim trust deed in March 1988.

6. The Scheme is a final salary occupational pension scheme, and the directors of CEL decided, at or around the time of its establishment, that five long-serving employees should be granted additional years of membership of the Scheme to enhance their benefits.  Miss Lee was one of these employees.  

7. On 17 August 1988 Mr Robin Palmer, managing director at the time and a director of CEL from 1977 to 1993, wrote to Miss Lee setting out the provisions which would apply as a result of this enhancement.  These were:

7.1. that her pensionable service would be increased by 8 years and 9 months to reflect service with CEL prior to the establishment of the Scheme.  The basis of accrual for this additional period of service was not specifically referred to in this section of the letter; 

7.2. that if Miss Lee left company service before Normal Retirement Date (NRD) her pension would be calculated using the following formula: 

“N/NS x P where,

N is Scheme Service from 6.4.88 completed at date of leaving

NS is Total Scheme Service from 6.4.88 to Normal Retirement

P is the pension you would have expected to receive at Normal Retirement Date based on your Final Pensionable Salary and the Basic State Pension at the date of leaving.” 

8. Letters in similar terms were sent to the other four long-serving employees.  The number of additional years varied according to the employee, but the other provisions were the same.  

9. There was no power of augmentation in the interim trust deed, nor are any board or trustee minutes available to shed further light on the intention of the directors or trustees at the time.  However, a statutory declaration has been provided by Mr Palmer stating that it was decided by the directors to grant an enhanced level of benefits for long-serving employees by awarding them additional years; no subsequent changes to the terms on which the additional years’ service were to accrue were made.  

10. On 30 September 1992 Miss Lee left the employment of CEL.

11. On or about 1 December 1992 (the date is not clear) a ‘Certificate of Preserved Pension Benefits’ (the Certificate) was prepared for Miss Lee.  It included the following details:

11.1. Date of exit: 30 September 1992; NRD: 17 March 2002.

11.2. Preserved pension payable from NRD (subject to increase between leaving and NRD): £4446.68 pa

11.3. In the notes to the Certificate on the second page, the following advice appeared: “This statement is issued for information only.  Although it is not a document of title, it should be kept in a safe place for reference purposes.”

12. On 21 August 2000 the Trustees informed Miss Lee that CEL had merged with Snell & Wilcox Group which operated its own pension plan for employees.  CEL had therefore ceased contributing to the Scheme and the Trustees considered that the best way to safeguard the interests of existing members and their dependants was to wind up the Scheme.  Deferred pensioners, such as Miss Lee, were offered the opportunity to transfer their pension rights to another scheme and a transfer value for Miss Lee’s benefits was given.  She was also told that her deferred benefit amounted to an annual pension when she reached NRD of £3,486.14.  This included the months of service credited to her in addition to her actual service.

13. Miss Lee’s independent financial advisor (the IFA) wrote to request further information about the figure of £3486.14.

14. In subsequent correspondence between the IFA and the Trustees’ Financial Advisers it became clear that there was a disagreement as to whether Miss Lee was owed the figure shown on the Certificate of £4,446.68 (as was claimed on her behalf), or that shown in the letter of 21 August 2000 of £3,486.14 (as claimed on behalf of the Trustees).  The discrepancy between the two figures arose because of:

14.1. Different escalation rates being applied to Miss Lee’s benefits; this disagreement was resolved quickly and there is no need for me to deal with it further;

14.2. Different bases for accrual being applied in respect of the added years.  

15. The disagreement about the basis for accrual was not settled and the matter was considered through the Scheme’s IDR procedures.

15.1. It was said, on behalf of the Trustees, that the other four long-serving employees had been granted their enhanced benefits on a uniform accrual basis; they did not feel justified in treating Miss Lee more favourably than these other members while the evidence indicated that this was not the intention.  The IFA did not accept that Miss Lee had to be treated in the same way as the other employees if there were different circumstances.

15.2. The Trustees were unable at this stage to find a copy of the letter of 17 August 1988 addressed to Miss Lee, but provided an anonymised copy of one sent to an employee in a similar position; this showed the formula set out at paragraph 6.2 above.  The Trustees believed that such a letter had been sent to Miss Lee.  This was not accepted, at this stage, by the IFA or Miss Lee.  

15.3. The Trustees argued that it would be exceptional for an employee who recently joined a pension scheme and who still had a significant time to retirement to be granted additional service on an immediate basis.  The IFA believed, on the contrary, that an immediate accrual basis should be inferred unless information to the contrary was given to the member.

15.4. As to the certificate of benefits, the Trustees considered that this was actually no more than a statement, while the IFA asserted that “a certificate certifies”.  He said that Miss Lee was relying on this certificate and made her financial plans accordingly.

16. The dispute was not resolved and Miss Lee complained to me.  

17. During the course of my investigation three additional matters have arisen for consideration which I note here.

17.1.
First, on behalf of the employer, it was pointed out that Snell & Wilcox have never employed Miss Lee, and that CEL’s only role in this matter was to grant the augmentation of benefits referred to in the letter of August 1988.  

17.2.
Secondly, the Trustees located a copy of the letter of 17 August 1988 specifically addressed to Miss Lee.  In relation to this, the Trustees made the following submissions:

· As the letter of August 1988 was specifically addressed to Miss Lee, they had no reason to believe that she did not receive it.  They believed therefore that she was (or should have been) aware of the terms of the augmentation of benefits under the Scheme, in particular, that her augmented benefits under the Scheme would be reduced in the event that her pensionable service ceased NRD;

· Any recipient of the letter of August 1988 should have been able to identify that the contents of the Certificate were clearly wrong, since the pension amounts quoted in the 1992 Statement did not make any allowance for the reduction attributable to the cessation of pensionable service before NRD;

· Miss Lee’s pensionable earnings were £20,263, and the pension entitlement was one sixtieth for each year of service.  The Trustees submitted that it would therefore have been immediately apparent that the 1992 Statement was based on an incorrect 13 years 2 months’ service as opposed to the correct basis of 7 years 2 months.  

Neither Miss Lee nor her IFA have commented on these submissions or the production of the letter of August 1988 specifically addressed to her.

17.3.
Thirdly, Miss Lee was asked to clarify whether she entered into any financial commitments based on her expectation of a higher pension.  She told me that, in reliance on the incorrect information given in her leaving certificate of 1 December 1992, she:

· Made no investments in ‘voluntary contributions’; she says that, had she realised the information was wrong, she would have invested in a personal pension plan;

· Opted out of SERPS;

· Did not try to negotiate a more favourable severance package on leaving the Company in 1992; explaining this further, she says she was dismissed on 25 September 1992 and on 10 November 1992 agreed to accept a payment equivalent to four months’ salary, in full and final settlement of all claims against CEL, because the trauma associated with the dismissal was affecting her health.  Had she known the Certificate was wrong, she says she would have ‘held out for compensation for loss of office’.
· Decided to remain in her existing house rather than move to a smaller property when the opportunity to buy out the co-owner of her house arose in 1996.  To fund the purchase and additional building work she took out a loan of £210,000.  She says she needs the extra £1,000 a year (the difference between the sum quoted on the 1992 Certificate and the true value of her pension) to help maintain her house and garden and pay the running costs.  She says that her pension remuneration was taken into account when she took on this commitment.

CONCLUSIONS

18. I have concluded on the balance of probabilities, the August 1988 letter addressed to Miss Lee was sent.  The formula set out in that letter provides for a uniform rate of accrual.  It is clear therefore that this was the basis on which Miss Lee’s benefits were to accrue to NRD with a reduction if she left early.

19. Miss Lee has stated that she always thought that CEL meant to reward her for the loyalty and work given during the early years of the company, before the establishment of the Scheme.  This is clearly so, but on the evidence provided to me, I find that the reward that it was intended she was to receive was the addition of extra years.  This seems to me to be a generous reward even on a uniform accrual basis.  I do not accept the argument made in correspondence by the IFA, that the presumption in the absence of any evidence to the contrary would be that the past service is to be calculated on immediate accrual basis.  In any event, whether or not that were true, that is not what was intended in this case.  

20. Although the Certificate had a more important title than a simple benefit statement, I do not believe it should be accorded any greater status.  It is unfortunate that the Trustees had chosen to call it a “certificate”, especially since they later in the same document stated that it was not a document of title.  But I find that the document itself gave no additional rights to Miss Lee.

21. I therefore find that Miss Lee is not entitled to the increased pension benefits claimed by her and I do not uphold this part of her complaint.  It follows however that incorrect figures were provided to Miss Lee on the Certificate issued to her in December 1992; this is admitted by the Trustees and they have expressed regret for it.  I find that there has been maladministration by the Trustees in this respect.

22. The Trustees submit that Miss Lee, having received the August 1988 letter, should have been aware that the Certificate of Benefits issued in 1992 was incorrect.  I do not accept this.  I would not expect an ordinary member of the Scheme necessarily to identify the error in the Certificate of December 1992.  There was no direct point of comparison between the 1988 letter and the Certificate: the letter referred to the number of added years, which the Trustees say fell to be reduced for early leaving, while the Certificate provided figures only.

23. However, in order to award compensation I must find that the maladministration has led to an injustice, for example if an applicant has acted to her detriment in reliance on those figures.  The compensation awarded should put an applicant in the position she would have been in had the correct figures been given, not in the position she would have been in had the incorrect information been correct.  

24. Miss Lee has described four ways in which she says she would have acted differently if the correct information had been provided to her in 1992.  I am not persuaded that any of these resulted in loss directly attributable to incorrect information on the Certificate.  

· As to the investment in a personal pension scheme, there is no evidence that she considered this possibility; furthermore, while Miss Lee does not have the benefit of a higher pension now, she did have the use of the money not invested;

· As to opting out of SERPS, Miss Lee has not shown me how this was to her detriment; 

· As to the possibility of obtaining further compensation from CEL, I note that she entered into a settlement with CEL on 10 November 1992 and her Certificate was dated 1 December 1992.  I do not accept that the Certificate led to her accepting a lesser settlement than she otherwise would have done.

· As to whether Miss Lee would have moved to a smaller house in 1996, I accept that she took into consideration at that time what her commitments would be and what income would be available to meet them.  However, when I balance the level of the commitments which she was prepared to enter into against the additional annual sum of £1,000 which she is now claiming I think it more likely than not that she would have chosen to remain in her house in any event.  In addition, the value of her house is likely to have increased considerably since 1996, so Miss Lee will not, in my opinion, have suffered any overall loss by her decision.

25. I do however find that Miss Lee has suffered distress and inconvenience as a result of the maladministration by the Trustees in providing incorrect information in 1992.  I uphold Miss Lee’s complaint against the Trustees to that extent and I am making a direction to compensate her accordingly.

26. I accept the arguments put forward on behalf of Snell & Wilcox and CEL, referred to at paragraph 18 above and make no findings against either of them.  

DIRECTION

27. I direct that the Trustees of the Scheme pay Miss Lee the sum of £75.  
DAVID LAVERICK

Pensions Ombudsman
25 July 2003
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