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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs D Durai

Scheme
:
Teachers' Additional Voluntary Contribution Scheme

Respondent
:
Prudential Assurance Company Limited (Prudential)

THE COMPLAINT (dated 24 April 2002)

1. Mrs Durai complains of maladministration on the part of Prudential, in that when she started making AVCs the Prudential representative had failed to explain to her that Inland Revenue limits would be very restrictive for anyone with service under 5 years and that she would fall into this category.  She says that if she had been informed of this at the time, she could have put her money in some other tax efficient scheme.  She claims that she has suffered an injustice, in particular the financial loss equal to the income tax she will have to pay on the refund of her excess AVCs, as a consequence of the above maladministration.

MATERIAL FACTS

2. Mrs Durai was a member of the Teachers’ Superannuation Scheme (TSS) for the periods from 14 April to 31 August 1975, 18 January to 18 April 1993 and 1 September 1993 to 31 December 1996.  For the period from 14 April to 31 August 1975 she was in full-time service.  For the other two periods she was in part-time service.  Her total reckonable service for these three period was 2 years 129 days.

3. Mrs Durai started making AVCs to Prudential in January 1995 but stopped in December 1996 when she left service.  In 2001, on reaching her normal retirement age (ie age 60), she was informed by Prudential that the maximum pension that could be secured with her AVC fund was £76.29 per annum, and that the balance of the fund would have to be refunded to her less tax.  She says:

3.1. At the time she started making AVCs she had less than 7 years to go to age 60.

3.2. As she wished to maximise the amount of money that she could put towards a pension she contributed 9% of her salary as recommended by the Prudential.

3.3. Prudential’s view that the situation would not have been so bad if she had continued working to age 60 is incorrect.  Even if she had continued working to age 60 there was no chance of her achieving 5 years reckonable service as she was working part-time.

3.4. Lay people such as herself are only aware of Inland Revenue limits such as 40/60ths of final salary and contribution limits of 15% of salary.  Pension advisors such as Prudential are expected to know the rules fully and if they had carried out the appropriate checks they would have known, before she started making AVCs, that it would be inappropriate for her to make any AVCs as she was a 0.3 to 0.7 part-time teacher with only six years remaining before retirement age.

3.5. The fact that she stopped working with less than 3 years reckonable service is immaterial as the Inland Revenue rule is equally restrictive up to 5 years and only fractionally better for 6 years.

3.6. Besides the loss of money and the delay in any payment, she has suffered stress as a result of long drawn out correspondence trying to find out what the problem was, as Prudential has not been forthcoming in explaining the problem.

3.7. At the last valuation her AVC fund was £4,500, out of which about £1,200 to £1,700 would go to securing an annuity and the balance refunded.  The tax she would have to pay on the refunded AVC fund would amount to approximately £1,000.

4. Prudential responded:

4.1. Mrs Durai’s details, ie her years of reckonable service in the TSS and her age, were checked against their ready reckoner and it was recommended that she should make AVCs of 9% of her salary.

4.2. Mrs Durai had plenty of time to go to her assumed normal retirement age of 60 under the TSS, and consequently there was capacity for her to pay the maximum AVC as she had negligible years service accrued in the TSS.

4.3. At the time Mrs Durai’s AVCs were arranged in 1995, it was assumed that she would retire at age 60 which was in 7 years time or even in 5 years which was her selected term.  Five years is the minimum for AVCs.  She only paid contributions for a very short time out of the minimum term of 5 years.  The representative could not have foreseen that she would have left service earlier than intended.

4.4. Mrs Durai first joined the TSS for 4 months in 1975.  The 4 months service in 1975 has meant that Teachers’ Pensions, who administrate the TSS, has used “pre-1987” limits in calculating the maximum benefits allowed by the Inland Revenue.  The “pre-1987” limits do not give her as much scope as the “post-1987” limits.

5. The Inland Revenue’s “pre-1987” limits for pensionable/reckonable service between 1 to 5 years is a pension of 1/60th of final remuneration for each year.  The maximum pension for 6 years is 8/60ths of final remuneration.

6. The benefits under the TSS are a pension accruing at the rate of 1/80ths of final average salary for each year of reckonable service plus a tax free cash sum accruing at the rate of 3/80ths of final average salary for each year of reckonable service.

conclusions
7. The three periods Mrs Durai was a member of the TSS totalled 3 years 10 months.  However, because she was part-time she only qualified for 2 years 129 days reckonable service.  At the time she left in December 1996 she was 55 years old and had just over 4 years to go to her 60th birthday.  I would therefore agree with Mrs Durai that there was little or no chance that she would have completed 5 years reckonable service if she had continued working to age 60.

8. Prudential said that at the time Mrs Durai started making AVCs in 1995, she had 7 years to her normal retirement age and that the representative could not have foreseen that she would have left service early.  Whilst I agree that the Prudential representative could not have foreseen that Mrs Durai would have left service early, the representative should have realised that as she was a part-time teacher, there would be little room to improve on her benefits from the TSS even if she had continued working until age 60.

9. The maximum pension accrual rate under the “pre-1987” limits for reckonable service up to 5 years is 1/60th.  The accrual rates for the benefits under the TSS are a pension of 1/80ths and tax free cash of 3/80ths.  It could be said that for service up to 5 years the combined accrual rate, of pension and tax free cash, under the TSS equates roughly to the maximum accrual rate allowed by the Inland Revenue.  Therefore, unless Mrs Durai’s final remuneration was significantly higher than her final average salary, and there is nothing to show this was the case, there would have been little room for her to increase her benefits from the TSS by paying AVCs.  A maximum contribution of 9% of her salary could not be justified.

10. The injustice suffered by Mrs Durai is that she made AVCs to Prudential in the expectation that there was sufficient room for her to improve on her benefits from the TSS.  Accepting that she would not have made AVCs to Prudential if she had been told that there was little room to improve on her benefits from the TSS, the appropriate remedy is to return the total contributions she has made, with interest.

11. Even though I accept that the maximum pension that could be secured for Mrs Durai with her AVC fund is small, because repayment of her contributions would mean that Prudential would be entitled to recover the tax due on these contributions, it may or may not be to her advantage to take a refund of contributions plus interest.  Nevertheless, an appropriate direction is made below.

12. I further consider that Mrs Durai has suffered injustice in the form of the inconvenience of having to complain and bring the matter to me.

DIRECTIONS

13. I direct that, within 28 days of the date of this Determination, Prudential should calculate the amount of all her AVC contributions together with interest thereon calculated on the base rate for the time being quoted by the reference banks.  Prudential should also provide her with a statement showing what sum would be deducted from that total in order to repay the tax which has been allowed on those contributions.  At the same time, Prudential should provide her with a quotation of the value of her AVC fund as at the date of this Determination.

14. Mrs Durai should indicate to Prudential within 28 days of receiving the information specified in the previous paragraph whether she wishes to receive such a net payment.  If she does opt to receive such a payment it should be paid by Prudential within 14 days of their receipt of her instructions.  Prudential should pay the tax deducted direct to the Inland Revenue.

15. The interest referred to in paragraph 13 above shall be calculated on the base rate for the time being quoted by the reference banks.

16. In addition Prudential shall forthwith pay Mrs Durai £100 to compensate her for the inconvenience she has suffered.
DAVID LAVERICK

Pensions Ombudsman

2 December 2002
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