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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs M Baker

Scheme
:
Philips Pension Fund (“the Scheme”)

Manager
:
Philips Electronics UK Limited (“Philips”)

THE COMPLAINT
1 Mrs Baker complains that her former employer, Philips failed to inform her in April 1978 that from that date part-time workers could be admitted to the Scheme.  She claims that in consequence she has lost the benefit of eight years’ pension contributions.

LEGAL AND ADMINISTRATIVE BACKGROUND

2 Following a decision of the European Court of Justice about the access of part-time workers to pension benefits, the House of Lords in Preston v Wolverhampton Health Care NHS Trust upheld a rule contained in the Equal Pay Act 1970 (EPA).  This rule prevents an employee claiming unlawful exclusion from a company pension scheme unless the application is lodged with the Employment Tribunal within six months of leaving the relevant employment.  However it also decided that such claims could be backdated to 1976 when Article 119 of the Treaty of Rome came into force and the previous two-year backdating limit fell.

3 A minute of the Philips Industries Joint Council dated 20 January 1978 reads:

“The Trade Unions asked Management to clarify the position on the eligibility of part-time employees to join the Fund.  Management stated that although many part-time employees who worked hours considerably less than the norm would derive little or no benefit from joining, the position from 1st April would be that upon request the trustees would have the discretion to admit part-time employees to the Fund”

A further minute dated 19 April 1978 reads:

“Management formally replied to the claims for various Pension improvements made at the last meeting.  They confirmed that part-time employees were from 1st April 1978 eligible to join the fund…”

MATERIAL FACTS
4 Mrs Baker joined Combined Electronic Services (later Philips) as a part-time employee on 6 June 1969 working 29.5 hours a week.  At that time part-time employees were not admitted to the Scheme; membership was open only to full-time employees.  Later, while still working part-time, she was (in error) provided with an application form to join the Scheme.  On 5 March 1974 Mrs Baker returned to the Personnel Department her election to join the Fund upon completion of three months service.  Philips’ Pension Manager has said she should never have been given the form.  She was not admitted to the Scheme at that time.  Mrs Baker has said that having returned the completed form she expected to be enrolled in the Scheme as soon as she became eligible.

5 The Scheme decided to admit part-time employees from 1 April 1978 at the discretion of the trustees.  

6 In 1986 Mrs Baker was told that she would become a member of the Scheme as from 10 March 1986 on becoming a full-time member of staff.  Philips has said that upon joining she would have been provided with a Fund booklet setting out the eligibility criteria.  Mrs Baker has denied that she received such a booklet.  She has said that if she had, it would have alerted her then to her earlier eligibility.

7 Mrs Baker’s employment was transferred to Whirlpool UK Limited, in 1991.  Her pension benefits were transferred to the Whirlpool UK Pension Scheme (“the Whirlpool Scheme”).  She was made redundant by Whirlpool in May 1998.

8 On 17 May 2000, Mrs Baker learned of the European Court of Justice (ECJ) judgement concerning the retrospective entitlement of part-time workers to pension benefits.  Accordingly she wrote, on 22 June, to Hewitt Associates Limited (“Hewitts”), the Whirlpool Scheme administrator, who contacted the Scheme Trustees.  On 11 July the Trustees told Hewitts that they were awaiting the final judgement of the ECJ but stressed that part-time workers had been eligible to join the Scheme from 1 April 1978.  On 31 October, Hewitts told Mrs Baker that Whirlpool had confirmed that upon joining the Philips she signed a form expressing her wish to join the Scheme as soon as she was eligible.  There was no record, they said, of any information communicated to staff about the 1978 change in eligibility for part-timers.  Hewitts suggested Mrs Baker wrote to Philips Pension Manager.  This she did on 3 November.

9 The Philips Group Pension Manager replied on 15 December 2000 confirming the eligibility of part-timers to become members of the Scheme from 1 April 1978.  She added that a memorandum which stated “You are now asked to advise your part-time staff employees that membership of the pension fund is available” was communicated to all personnel managers on 3 March 2001.  He declined to offer Mrs Baker backdated membership of the fund.

10 On 23 March 2001 Philips’s Assistant Pension Manager wrote to Mr Baker:

“The House of Lords has ruled that part-time workers who do not submit a tribunal claim within six months of laving their jobs will not be able to proceed with pension claims.

I understand that you did not make a claim within the specified period after leaving service and am therefore unable to proceed any further with your pension claim”

11 Mrs Baker wrote to OPAS on 3 May and on 15 June the Pension Manager wrote to OPAS.  He said, “I…would state that the Trustees’ view on the admission of part-time employees to the Philips Pension Fund is quite plain.  Membership was open to part-time members of staff in April 1978.  The Trustees wrote to all Personal Managers and asked them to bring this fact to employees’ attention.  This they did (we understand) by placing a notice on Notice Boards.”

12 On 20 November 2001 Mrs Baker appealed to the Trustees under Stage II of the IDRP.  The Trustees wrote to her on 19 December that they were satisfied that the Scheme had drawn the alteration in eligibility to the attention of the employer and that it was not at fault.  She was also told she might have to pursue the employer.  It told her that it understood that claims against employers by part-time employees who were not permitted to join pension scheme had to be made while still in that employment or within six months of leaving.

13 Philips has said: 

“It is not disputed that, given the significant number of employees at the time and the fact that it was manual and not computer-held information, it was not practicable for the employer to identify and notify individually all part-time employees who has, with effect from 1 April 1978 become eligible to join the fund”.

They say that they used other means including notice boards to inform staff.  Minutes of the Philips Industries Joint Committee were posted on the boards and outlined changes conditions for eligibility.  Mrs Baker has said, “She did not have time to chat or read notice boards.” She did not know the notice boards existed.  She has said 

"I worked at Waddon, in an office adjoining the factory until I became a full-time employee.  I then worked in City House, which was a large office block, where perhaps it may have been discussed”

14 Mrs Baker has said that April 1978 was the month that contracting out of SERPS became possible and that the Government made clear at that time that it was not sufficient for employers to advertise the change on notice boards.  They had to draw it to all employees’ attention in writing.  She says the Scheme should have adhered to this guidance in respect of other important notices affecting pensions.

15 Philips has said that some of Mrs Baker’s colleagues would have joined the Scheme in 1978 and that she would have known that.  Mrs Baker has said she was not aware of any colleagues joining the Scheme in 1978.  Philips have also drawn my attention to two cases: University of Nottingham v Eyett [1999] 12 PBLR (11) and Outram v Academy Plastics [20-00] 38 PBLR (9) which they say establish that “there is no duty on an employer, be it contractual, (in the absence of an express provision) or in tort, to provide financial advice to an employee, and that that absence of duty extends to advice on pension scheme membership”

CONCLUSIONS

16 Mrs Baker became eligible to join the Scheme in 1978 at the discretion of the trustees.  When she joined the company in 1969 she had expressed in writing her wish to join the scheme when she became eligible and she did so again in 1974.  When she did become eligible nothing was said or written to her personally about her new entitlement.

17 While I accept that there is no general duty on an employer to provide financial advice to an employee there is a duty to inform employees of their rights.  The Company has said it asked the “personnel” or “personal” managers to tell their staff and they understand that his was done by way of staff notice boards.

18 Such notice boards are an effective way of conveying to staff general information about the working of the office and its staff, certainly by the standards of 1978.  Mrs Baker has said she did not see the notice or hear about the new arrangements from any source.  That is unfortunate, but is not in my view the result of maladministration by Philips.

DAVID LAVERICK

Pensions Ombudsman

29 January 2004
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