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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr R Newman

Scheme
:
ELG Haniel Metals Limited Pension & Assurance Scheme (the Scheme)

Respondent
:
Trustees of ELG Haniel Metals Limited Pension & Assurance Scheme (the Trustees)

MATTERS FOR DETERMINATION (23 June 2002)

1. Mr Newman complains that the Trustees refused to pay him benefits on an early retirement basis despite having confirmed that he would eligible for those benefits.  He is claiming to have suffered injustice in the form of financial loss, distress and disappointment as a result of this alleged maladministration.

2. Mr Newman also complains that the Trustees were neither impartial, accurate or fair when dealing with his complaint through the Internal Disputes Resolution (IDR) Procedure.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE ELG HANIEL METALS LIMITED PENSION AND ASSURANCE SCHEME

4. Rule 9 (b) provides:

“9.
(b)
A member who on leaving Service before Normal Retiring Date becomes entitled to a pension under Rule 13 may, at his option but with the consent of the Trustees, commence to draw such pension at any time on or after his 50th birthday, or earlier if he is retiring because of Incapacity.  The pension shall be subject to a reduction calculated on such basis as may have been certified by an actuary as reasonable or agreed for this purpose by the Trustees with the Occupational Pensions Board and having regard to the period between its commencement and Normal Retiring Date.

13 .(a)
A Participating Member may on and after the 6 April 1988 give to the Trustees in such form as they may from time to time require one month’s notice (or such lesser period of notice as the Trustees may be willing to accept) of his intention voluntarily to cease to be a Participating Member with effect from the date of expiry of such notice although still remaining in Service.

(b) A Member who has ceased to be a Participating Member before Normal Retiring Date (whether voluntarily or otherwise) shall, subject to the following paragraphs of this Rule and to any other provisions of these Rules which may apply in respect of particular Member, be entitled to a pension commencing from Normal Retiring Date calculated as follows.  In the case of a Member who joined the Scheme before the 1st January 1986 such pension shall be the greater of (i) and (ii) below, and in the case of any other member is shall be calculated in accordance with (i) below only (except that if (i) below does not apply because of paragraph (c) of this Rule it shall be calculated in accordance with (ii) below only):-

(i) a pension calculated in accordance with Rule 5(b); and

(ii) a pension of an amount which the trustees to their reasonable satisfaction determine to be equal in value to the total of the contributions (if any) which the Member was from time to time required to pay to the Scheme.

(c) Alternative (i) in paragraph (a) of this Rule shall not, unless the Trustees at their discretion decide otherwise, apply in respect of a Member who is not a Qualifying Member before Normal Retiring Date of his own free will or because of dismissal for fraud or misconduct.


5(b)
A pension payable to a Member who ceased to be a Participating Member before Normal Retiring Date (whether voluntarily or otherwise) shall, subject to Rules 13 and 17 and to any other provisions of these Rules which may apply in respect of a particular Member, for the purposes of (i) of Rule 13 (a) be calculated in accordance with paragraph (a) of this Rule; except that his Final Pensionable Earnings shall be deemed to be that which would be applicable to him if the reference to his Normal Retiring Date in the definition of the term “Final Pensionable Earnings” in the Appendix to these Rules had been a reference to the date when he ceased to be a participating Member.  

RELEVANT EXTRACT FROM THE MEMBERS BOOKLET 

“Early Retirement

If you retire early, you may, with the consent of your Employer and the Trustees, start to draw your pension immediately provided you have reached age 50.  

The pension you will receive will be calculated at the date of your retirement and based on your Pensionable Service completed and Final Pensionable Earnings at that date.  It will then be reduced because it commences early and will be payable over a longer period.  The amount of the reduction will be calculated on a basis determined by the Trustees.”

MATERIAL FACTS

Early Retirement

5. Mr Newman was born on 14 November 1944.  

6. Mr Newman was employed on a contract basis by ELG Haniel Metals Limited (the employer).  The contract was due to end on 31 December 2002 but in 2001 discussions took place between Mr Newman and his employer to sever the contract early.  Mr Newman says that it was as a result of one of these discussions with Mr Wright, the Chairman and a trustee of the scheme that he had a verbal agreement that he could take early retirement.  

7. Mr Wright wrote to Mr Newman on 14 September 2001 saying:

“…You have made it clear to us that you do not wish to continue employment beyond the expiry of your current contract of employment ie 31st December 2002.  Due to present circumstances perhaps it would be in both parties interests to bring forward this date…

…I would ask you to consider this offer and if you are in agreement, please let us know.  We shall then arrange to prepare an appropriate Agreement.” 

8. Mr Newman replied by way of letter dated 18 September 2001 by saying:

“With reference to your letter of the 14 September I would put on record the following….

I had your agreement that I could take early retirement at the end of my current contract and this needs to apply even if my leaving date is brought foreword.  My pension entitlement, therefore, needs to be resolved as part of a total severance package.” 

9. Mr Wright replied to this letter by way of letter dated 19 September 2001.  Item 1 included the following:

“I note that you challenge my account of the telephone conversation on Monday 10 September.  This becomes a serious issue….I shall need to consider matters in detail, most probably in the context of a Board Meeting.  Until this process is complete, you are suspended on full pay and benefits.  You should not attend for work until instructed to do so….”

and item 4 reads:

“I am concerned by your use of terminology with regard to ‘early retirement’.  Some time ago you made it clear to me that you did not wish to continue employment beyond the expiry of your current contract of employment – ie 31 December 2002 – and that you wished to retire at this point.  I confirmed that under the rules of the Company’s Pension Scheme you would be entitled to take a pension as from that date.  The Pension Scheme is a final salary scheme.  To take pension early necessarily involves a reduction in the tax free cash lump sum available and in the level of pension derived from a purchased annuity.  All the above is confirmed.  However, the concept of ‘early retirement’ may be interpreted as an obligation on the part of the Employer to enhance the sum available to an individual for annuity purposes.  As the Company Pension Scheme is not overfunded, this would involve a cash contribution by the Company.  Decisions on enhancement for annuity purposes are taken by the Pension Trustees.  In present circumstances this can neither be justified nor afforded.  I trust this clarifies matters sufficiently.”

10. On 11 October 2001 Legal and General provided details of his benefit options to the trustees’ solicitor which they did not forward to Mr Newman until 24 October 2001 and which Mr Newman did not receive until 26 October 2001.  The options presented were either to take benefits at his normal retirement date of 14 November 2009 or to take a transfer value.  

11. On 24 October 2001 Mr Newman was provided with two copies of a Compromise Agreement by the trustees’ solicitor.  Mr Newman has said that he was not prepared to sign the Compromise Agreement at this stage because:

· Mr Wright had reneged on his agreement over early retirement;

· he believed his last day of employment should be the day the Compromise Agreement is signed and not the date the employer had presumed it to be, in this case 30 September 2001.  

12. Mr Newman’s solicitor contacted the trustees’ solicitor on 31 October 2001 and expressed Mr Newman’s concerns.  The trustees’ solicitor replied on 1 November 2001 as follows:

“I am disappointed to note that you revert to inappropriate terminology, specifically “early retirement”.  As I have previously explained, the phrase “early retirement” within the pensions industry is understood to mean a situation where an employer has agreed to augment a pension fund to enhance the pension payable to an employee who takes retirement before the normal retirement date for pension purposes.  This does not apply to the present case, nor was there an “originally agreed early retirement date of 31 December 2002”.  This was merely the date upon which your client’s 3-year fixed term (as set out within his Service Contract) expires absent renewal.

Your understanding of your client’s employment status is incorrect.  The letter of 19 September was superseded by an oral agreement between your client and my client company, the terms of which were set out in a compromise agreement, a copy of which has been in your possession since (at latest) 3 October 2001.  If you refer to the first recital in that agreement you will note that it states “Mr Newman’s employment with the Company terminated on 30 September 2001.”

13. Mr Newman says that he received his P45 from the company on 3 November 2001 and that he perceived this to be pressure for him to sign the Compromise Agreement.  He also says that he was contacted whilst abroad between 5 and 12 November by Mr Wright regarding the Compromise Agreement.  Mr Newman’s solicitor then clarified Mr Newman’s position by way of letter dated 6 November 2001:

“He expects to be paid for October 2001;

He still requires the information he asked for on 3 October, that is details of how much he will get if take his pension early, from 1 December 2001;

He has not rejected the agreement.” 

14. The trustees’ solicitor replied on 6 November 2001:

“It is wholly contradictory for your client to state that he expects to be paid for October 2001, but that he has not rejected the Compromise Agreement which incorporates specific references to his employment having terminated on 30 September 2001;

Any matters relating to pension are wholly unconnected with the terms offered under the Compromise Agreement.  The position has been explained to your client in great detail and, in particular, in our client’s letter of 19 September 2001, accepted and confirmed in your client’s letter to ours of 21 September 2001.

Nevertheless, and as our client has made clear to yours, the offer contained within the Compromise Agreement remains open for acceptance until close of business on Friday, 16 November 2001.  If not accepted within that period, the offer is withdrawn.” 

15. Mr Newman returned from holiday on 12 November and read this letter on 13 November.  At that time he says that he felt he had two options:

· not to sign the Compromise Agreement and sue the employer for unfair dismissal but continue with his pension complaint;

· to sign the Compromise Agreement and continue with pension complaint.

16. Mr Newman has said that after considering his situation, that his employment had been terminated and that he was without any income, he reluctantly signed the agreement on 15 November 2001.  In addition he has said that he was relying on Mr Wright’s letter of 19 September 2001 as proof that early retirement had already been agreed.

17. On 27 November 2001 Mr Newman wrote to Mr Wright and made it clear that he was still seeking early retirement with a pension paid from the scheme., that he had received both verbal and written agreement to it and yet the trustees had failed to honour this obligation, only offering him the option of a frozen pension or a transfer value.  He also made it clear that in his view Mr Wright was confused about early retirement.  He re-iterated that he was not seeking enhanced early retirement benefits but merely an early retirement pension to be paid from the scheme as illustrated in the member’s booklet.

The IDR Process

18. Mr Newman invoked Stage one of the IDR procedure by way of letter dated 27 November 2001.  His concerns were summed up in the second paragraph of that letter as follows:

“Since leaving the Company my pension situation still remains to be resolved.  I had your verbal agreement that I could take early retirement, with a pension through the fund and you have since confirmed this in writing.  However, I have only been offered a frozen pension or a transfer value with which to purchase a private annuity.” 

19. Mr Wright acknowledged receipt of this letter on 30 November 2001 and then provided a full response on 21 December 2001.  In that letter Mr Newman was informed that having signed the Compromise Agreement he had waived any claim to be entitled to an early retirement pension.  When dealing with Mr Newman’s specific queries Mr Wright explained the an application for early retirement could only be dealt with by the trustees but then went on to confirm:

· the Company was not prepared to provide extra cash commutation into the Scheme to make it possible for him to take early retirement;

· that only the trustees could approve an early retirement;

· that there was a difference between taking pension early and an early retirement pension.  In the former case he could transfer his fund and purchase an annuity and in the latter the pension would be provided out of the fund;

· that he had never indicated to Mr Newman that an application for an early retirement pension would receive a positive response; 

· that Mr Newman was entitled to take a transfer of his benefits to purchase an annuity and confirmed that further information on this matter would be provided by Mr Edmiston.

20. Mr Edmiston wrote to Mr Newman on 21 December 2001 confirming that he had written to Legal & General for an early retirement quotation.  Mr Newman replied by querying why Mr Edmiston was seeking a quotation for a pension purchased by a transfer of his accrued rights from the fund.

21. Mr Newman also replied to Mr Wright on 3 January.  In his letter he makes it clear that:

· the Compromise Agreement excluded any reference to pension rights and could not see how he had therefore waived all his rights to an early retirement; 

· Mr Wright as well as being Chairman of ELG was also Chairman of the Trustees;

· that in the past 18 months a number of people had taken early retirement with a pension from the fund;

· that he could not understand the concept of equating a transfer value to taking a pension early;

· that affordability should have been considered before he was advised verbally about early retirement.

22. Mr Edmiston provided his formal Stage one response by way of letter dated 16 January 2002.  He confirmed that Mr Newman’s application for early retirement had been rejected because a very substantial payment was required by the company to meet the liability and for this reason two similar applications by senior executives had been rejected.  

23. Mr Newman invoked Stage two of the IDR procedure by writing to Mr Edmiston on 23 January 2002 and again on 18 February 2002.  He stated that:

· he had a verbal agreement in place;

· a letter dated 19 September 2001 stated that he could take an early retirement pension;

· Mr Wright seemed to be confused between the funding for early retirement and enhanced early retirement;

· Mr Edmiston lacked experience having only recently been appointed as a trustee and that his position as Managing Director Designate affected his impartiality and that an independent person should have been appointed to carry out the adjudication; 

· he was aware that two senior managers were refused early retirement but stated that they had no prior agreements in place, as he had and made reference to four colleagues who had been given early retirements in November and December 2000 and that there did therefore appear to be some inconsistency in the way the trustees were applying themselves.

24. The remaining trustees replied that: 

· Mr Wright had not provided a verbal agreement;

· The letter dated 19 September 2001 did not state that he could take a pension;

· The Company was not prepared to make the necessary payment to the Scheme to fund for early retirement;

· The appointment of Mr Edmiston as adjudicator was proper and his deliberation was impartial and fair;

· Of the four retirements one was for ill health and all were in another scheme altogether.

25. Solicitors acting for the Respondents say:

· The letter of 19 September 2001 clearly refers to Mr Newman’s right to take a pension early on the basis of a reduction in the tax-free cash lump sum available and in the level of pension derived from a pension annuity.

· If Mr Wright did not realise what he was doing then a contract cannot have been concluded.  There is no consideration to support a binding agreement.

· I have failed to define the issues I regard as significant.

26. I observe that the last point was made after I had supplied a draft of this determination precisely so that the parties could have notice of, and be given the opportunity to comment on, those issues which I felt to be significant, the Respondents having previously given the opportunity to comment on all matters raised in the complaint.

CONCLUSION

27. Mr Newman’s complaint centres on his claim that it had been agreed for him to take an early retirement pension from the Scheme.

28. The rules of the Scheme and the members’ booklet state that early retirement is possible providing the employer and the trustees consent.  Mr Wright denies giving any such consent to early retirement.  However, in correspondence such as the letter dated 19 September 2001, to Mr Newman he does indicate that he had already consented to early retirement during the course of a meeting with Mr Newman, but not to enhanced early retirement benefits.   In that letter he says ‘I confirmed that under the rules of the Company’s Pension Scheme you would be entitled to take a pension as from that date….To take pension early necessarily involves a reduction in the tax-free cash lump sum available and in the level of pension derived from a purchased annuity’.  Mr Wright may not have realised it but as Chairman of the employer and as a trustee he had given consent for Mr Newman to take a pension from the end of his contract, 31 December 2002.  He had ostensible authority to give such consent.

29. The Solicitors acting for the Respondents are addressing their minds to the question of whether a contract existed for an early retirement pension to be provided.  What Mr Newman is seeking from me is for a pension to be provided, not as a matter of contract but in accordance with the Rules of the Trust.  It is not necessary for me to determine whether he could mount a successful claim in contract.

30. The Compromise Agreement stated Mr Newman’s last day of service as being 30 September 2001.  However, the copy correspondence suggests that Mr Newman was pressured into signing it before he was able to resolve the pension issue, having received his P45 and notification that the offer would be withdrawn on 16 November 2001.  Although Mr Newman had originally sought to have the pension issue included as part of the severance package, the final agreement excluded all pension matters, as is usual in order to comply with Pensions legislation.  It was around this time that Mr Newman’s solicitor was attempting to reach agreement that an early retirement pension be paid from 1 December 2001.

31. The trustees’ later refusal to arrange for an early retirement pension altogether, even though consent had been given to one being paid from 31 December 2001, was maladministration and the injustice is that Mr Newman has not been provided with an early retirement pension from that date.

32. Mr Newman is also of the view that the Trustees were neither impartial, accurate or fair when dealing with this matter when he brought it before them as part of the IDR Procedure.  I see no reason, however to criticise, the appointment of Mr Edmiston as a fit and proper person to deal with stage one of the IDR procedure.  The remaining trustees dealt with stage two of those procedures properly.

33. As a consequence of the maladministration I have identified Mr Newman has been denied a pension and also suffered distress and disappointment.  I make suitable directions below.  Nothing in these directions requires a pension to be provided without the actuarial reduction envisaged by Rule 9(b).

DIRECTION

34. Within 28 days the Trustees should arrange for Mr Newman to be awarded early retirement benefits from the Scheme, in accordance with Rule 9(b), with effect from 31 December 2002.

35. Within 28 days the Trustees should pay to Mr Newman the sum of £200 in respect of the distress and inconvenience suffered.

DAVID LAVERICK

Pensions Ombudsman

6 November 2003
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