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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr A H P Gardner

Scheme
:
Norcros Security Plan

Respondent
:
Corporate bodies or individual Trustee holding the position from time to time of Trustee of the Norcros Security Plan (the Trustee)

MATTERS FOR DETERMINATION 

1. Mr Gardner alleges that the Trustee failed to act in the best interest of members at all times by: 

1.1. Allowing a surplus to arise in the Plan fund; and

1.2. Failing to distribute that surplus proportionately according to the split of contributions between the Company and members.  

2. It is also alleged that the Trustee concealed important background information when advising members of the proposed distribution.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY SCHEME RULES AND LEGISLATION

4. The Scheme is governed by Trust Deed and Rules dated 6 September 1993. 

4.1. Rule 15.2 deals with augmentation of members’ benefits and states:

“The Trustee shall each year review the level of all pensions and allowances presently or prospectively payable under the Plan. Subject to the Revenue Limits Appendix…the Trustee with the consent of the Company may

(i) augment any pension…payable to any Member … or

(ii) …grant new or additional benefits… or

(iii) grant an increase to any pension...in payment…

subject in any such case to such conditions as to duration or otherwise as the Trustee may decide.”

4.2. Rule 22.8 deals with Trustee’s charges and provides that:

“The Trustee…being engaged in a profession or business shall be entitled to charge and be paid all usual professional and other charges for work done by him…in relation to the Plan…Any other trustee of the Plan who is not a full-time director or employee of an Employer shall also be entitled to charge and be paid for his services.”

4.3. Rule 28.2 covers the Actuarial Valuation and Report and provides that:

“…the Trustee shall instruct the Actuary to prepare…a signed actuarial valuation of the Plan’s assets in relation to its liabilities. The effective date of each valuation shall not be later than 3 years 6 months after the effective date of the previous such valuation.”

4.4. Rule 29.2 deals with the Annual Report and states:

“Copies of the Plan annual report…shall be sent to the appropriate representatives of any trade union recognised by the Employers…and shall be provided on request to any person entitled to receive a copy if the annual report under the Disclosure Regulations.”

5. The Pensions Act 1995, Section 37, is referred to in this determination. The Section can be found at Appendix 1.

MATERIAL FACTS
6. During June 2000 the Trustee produced issue 3 of Pensionwise, a newsletter for members of the Scheme.  This contained a letter from the Chairman of the Trustee to the members advising of a surplus in the Scheme and a proposal to refund a sum of money to the Company in return for enhanced benefits to the members. It was stated that the surplus situation only affected the Defined Benefit (Final Salary) section of the Scheme.  The newsletter stated that:

6.1. There was a sizeable surplus in the Scheme, which had been the subject of negotiation with the Norcros Limited (the Company) “for a number of years” covering:

· the intricacy of the process;

· clarification regarding statutory valuation of pension schemes;

· complications following a recent change of ownership of Norcros.

6.2. The Trustee was consulting the Scheme members and the announcement was designed to:

· provide the background needed to allow consultation;

· explain the effect on members and their benefits;

· explain what members should do.

6.3. The Scheme Actuary had determined in the valuation carried out as at December 1997 that the Scheme had an excess of assets over liabilities of £53.5 million above the limit allowed by the Inland Revenue (5% surplus over the value of the liabilities) and, as such, would be liable to tax on the excess surplus.  

6.4. The Trustee had the following options, which would be subject to agreement from Norcros:

· a refund to Norcros;

· improve members’ benefits;

· reduce employer and/or employee contributions:

6.5. In negotiations with Norcros, the Trustee had aimed to ensure:

· a fair allocation of the surplus between Norcros  and the members;

· a meaningful level of benefit improvements for everyone in the Final Salary Section of the Plan;

· continued security for members in the future.

6.6. The Trustee had taken professional advice to ensure compliance with the appropriate law;

6.7. Any refund to Norcros would require the Trustee to obtain a Modification Order, which in turn would require approval by the Occupational Pensions Regulatory Authority (OPRA).  It was indicated that such an order would only be granted by OPRA if they were satisfied that all statutory requirements had been met and that members’ interests had been protected;

6.8. Approval had already been sought from the Inland Revenue but that the Trustee were now consulting the members about reducing the surplus, as required before any decision was made;

6.9. Some amendment to the rules would need to be made to allow the refund to be made.

6.10. The main proposals were that:

· a 6%, one-off increase would be made to members’ benefits;

· the maximum rate of increase in pensions in payment, in excess of the Guaranteed Minimum Pension (GMP) would be raised from 3% to 5%;

· in view of the surplus in the Scheme, it was proposed to continue with the employer contribution holiday that had been in force since April 1992 to at least December 2002 and possibly beyond and;

· there was an intention to maintain the level of funding well above the minimum required.

6.11. The cost of enhancing member benefits was estimated to be £25 million and the cost to the Plan of making a refund to Norcros would be £21 million, after deduction of tax at 40% which would be due to the Inland Revenue. 

6.12. Norcros would give a commitment to members that:

· it would not close the Final Salary Section of the Plan to new or existing members in the foreseeable future;

· it would not initiate a wind-up of the Plan in the foreseeable future;

· it would also review the contribution rates and benefit structure of the Money Purchase Section of the Plan;

· Norcros would provide, from its own resources, an enhancement for any members unable to benefit from the proposals due to Inland Revenue limits;

· consideration would be given to further requests from the Trustee for future enhancements for the benefit of members.

7. On 25 July 2000, Mr Gardner wrote to the Trustee objecting “most strongly to the package proposals” and requesting careful consideration of his comments.  Mr Gardner went on to make the following observations:

7.1. The surplus had “accumulated from investment of funds initially derived exclusively from contributions to the pension fund … set up for the benefit of future pension beneficiaries.  Also, the Board of Trustee shall be impartial in its affairs with prime responsibility in managing the fund for the express maximum and fair distribution to pension beneficiaries”;

7.2. The reference to the 10 year contribution holiday from 1992 to “at least December 2002” did not mention that there had been other contribution holidays taken by Norcros prior to 1992 from which , in Mr Gardner’s view, the employer had “benefited generously”. Nor did it mention that when employer contributions had been made, these had been at a lower rate than that made by the average employer as indicated by a National Association of Pension Funds survey;

7.3. A “fair-minded Board of Trustee would…be cognisant of their prime responsibility to…cash investors and beneficiaries. If surplus should grow to a level that distribution is achievable” then it should be distributed to eligible beneficiaries proportionally in relation to the level of contribution they had made “since the previous distribution of fund surplus”;

7.4. Although the financial information provided showed the cost of the proposals, it was carefully constructed not to specify, on a similar basis, the sum required to be paid in tax.  Equally no information was provided on how such a large surplus had arisen for it to become taxable and so “denying [contributors and beneficiaries] benefit improvements”.  He raised the question of whether this had been due to:

· negligence, on the part of the Actuary and those responsible for interim reviews for not having provided sufficient early warning of the build-up of the surplus that was likely to exceed 5% of liabilities at the time of the next actuarial valuation;

· incompetence in not providing full information to all the Trustee to allow them to make timely decisions, or incompetence of the administrators of the Scheme who were aware or informed and did not take immediate action on the beneficiaries’ behalf;

· planning by Norcros to build up a substantial surplus to enable money to be injected to fund long-term business plans.

7.5. Mr Gardner also questioned whether it was prudent to retain such a high level of surplus when it was known that it would attract a tax liability.  He also drew attention to the continual use of the word ‘refund’ in the literature provided by the Company on the basis that Norcros had “not been contributors to this refund level since the previous surplus was distributed” and had taken contribution holidays over “many, many years”;

7.6. Mr Gardner objected to the proposed reinstatement of a corporate trustee structure on the basis that it had “worked well before”. He said, “It clearly did not work well; if it had, the large sums of money now being sought by the company and Inland Revenue would have been converted into benefits for members and pensioners”;

7.7. Finally, Mr Gardner suggested that, so that all sides of the argument could be put to members, a copy of his letter should also be circulated to members.

8. In the following edition of Pensionwise dated October 2000, it was noted that out of 14,000 members, representation had been “received from 43 individual members, including several letters of positive support for the proposals”.  It was noted that, having considered the representations made to them, the Trustee had seen no reason to change their view that the proposals were in the members’ interests and were proceeding to apply to OPRA for the necessary Modification Order.  One small additional improvement was announced concerning members due to retire at normal retirement date between the date of the initial announcement and the date of implementation of the proposed enhancements.  Members were advised that, as part of OPRA’s consideration of the proposals, they had a right to make written representation to OPRA, if they so wished and the appropriate address was provided.  It was also noted that the Trustee had received provisional approval from the Inland Revenue.  A reprint of the text issued in the previous edition of Pensionwise, which had detailed the proposals, was also included as was a question and answer fact sheet.

9. Having received a copy of Mr Gardner’s letter to the Trustee dated 25 July 2000 as part of the Trustee application’s for a modification Order, OPRA responded to Mr Gardner on 16 March 2001.  It was stated that the Modification Order had been granted “on the basis that the procedures required had been correctly followed”.  It was further stated that “we have no power to consider the fairness or reasonableness of the proposals” and suggested that if Mr Gardner “wished to take this forward, a complaint could be made to the Pensions Ombudsman”.

10. On 28 March 2001, Mr Gardner wrote again to the Trustee indicating that he regarded the letter from OPRA as an invitation and advice “to put a case to the Pensions Ombudsman”, which he intended to do as his earlier queries had not received an answer.  He also requested a copy of the “analysis by the Scheme Actuary of actual contributions paid into the Plan over all the years to December 1997 and how those were split between company and members”.  This analysis had been referred to in page 6 of Pensionwise dated October 2000.

11. The Chairman of the Trustee responded to Mr Gardner on 4 April 2001 saying that:

11.1. he had found some of the remarks made by Mr Gardner to be offensive and possibly libellous; 

11.2. the truth about the surplus was that it had arisen “through a mixture of prudence, good management of our investment portfolio and an upsurge in the stock market over a sustained period”;

11.3. whilst it was “true that the Plan has had a comfortable level of surplus, measured on an ongoing basis, for a number of years … the December 1997 actuarial valuation was the first occasion on which it was declared to be at an ‘excess’ level as defined by legislation”;

11.4. any decisions concerning the surplus had to be decided by way of agreement between Norcros and the Trustee.  In this case the agreement with Norcros was conditional upon some of the surplus being made available to Norcros before it would “concede to any substantive improvement to all members”;

11.5. rather than being negligent or incompetent, the Trustee had “negotiated in the best interests of the whole of the membership and agreed a package to deliver meaningful benefit improvement to everyone … it was an unfortunate by-product of the refund that tax became payable but, without the refund, the benefit improvements would not have been granted”;

11.6. as it was considered that the advice from the actuary to the Trustee was privileged, this would not be made available;

11.7. the actuary was solely advising the Trustee and that Norcros had taken their own actuarial advice from another firm;

11.8. the analysis did not have “a direct bearing on your gross pension income.  Your benefits are as defined by the rules of the scheme; you have no automatic right, simply because a surplus has been declared, to enjoy additional benefits above those defined in the rules”.

12. Mr Gardner again wrote to the Trustee on 5 April 2001 querying four specific points from the Trustee’s letter saying:

12.1. it was wrong to say that the Actuarial analysis does not have a bearing on his gross pension as it was taken into account by the Trustee;

12.2. over the period that the surplus arose, it would have been expected that regular monitoring would have shown the build-up.  Mr Gardner suggested that, at a minimum, the fund valuation should have been checked quarterly.  He also questioned why “avoidance measures were not initiated in the beneficiaries’ interests.  If answers are not offered, then one has to draw one’s own conclusions as to why such an excessively high level of assets over liabilities are created”;

12.3. Mr Gardner said:

“I know of no other association … of two partners, where one partner maintains regular investment while the other gradually reduces investment, then fails to contribute for various periods … but feels fully justified to claim a ‘bonus’ greater than that of the continuously investing partner”;

12.4. he saw no reason to refuse a request for a copy of … historical data … except if it might reveal some bias in decision making.

13. The Trustee replied on 11 April 2001 to say that they had nothing further to add to the information already provided.

14. On 25 April 2001, Mr Gardner wrote to my office setting out his grievances and enclosing copies of literature provided by Norcros and copies of the correspondence with the Trustee.    Mr Gardner was made aware of the need to invoke the Scheme’s Internal Disputes Resolution Procedure (IDRP) before his complaint could be considered. .

15. Mr Gardner gave notice to the Trustee on 30 April 2001 that he wished matters to be considered under the IDRP.  He made the point that although the members had been consulted, they were not provided with “sufficient facts and detail on which to judge the claim for a transfer of a nominal 8% of the trust assets from the pension fund to the company” and alleged maladministration.  He concluded by asking the Trustee to:

15.1. make a formal apology, setting out all information suppressed by the Trustee and to state “why action was not taken by the company and trustee over the period 1996-1997 to distribute the known surplus for the beneficial interest of the scheme beneficiary members by using ‘a legal duty to exercise their powers in the interests of members of the Plan at all times’”;

15.2. seek from the company a “return of all assets taken from the fund” and for the money to be used to provide a one-off equal benefit for all members who had a pension in payment.  Alternatively, to provide an explanation of why this could not be done;

15.3. seek a change in the Trust Deed, whereby any future distribution of surplus is disposed of in the same ratio between the members and the Company as applies to contributions made since the previous distribution of surplus;

15.4. seek a change in the Trust Deed to provide the Trustee only with expenses unless they have at no time had employee links with the Company;

15.5. annually produce a formal document titled ‘Annual Report to Members’.

16. The Trustee wrote to Mr Gardner on 9 May 2001, enclosing the relevant documentation required under the IDRP but also suggested that a meeting may be a better way to resolve matters.

17. Mr Gardner returned the completed IDRP form on 23 May 2001, together with his Statement of Complaint.  This suggested that by withholding important background information “the Trustee did therefore not act conducive to the legal duty they have to exercise their powers in the beneficial interest of members at all times”. 

18. The Trustee provided their Notice of Decision on 18 July 2001 indicating their rejection of Mr Gardner’s complaint and their reliance on Section 37 of the Pensions Act 1995 and Scheme Rule 15.2(Augmentation).  In their letter the Trustee clarified a possible misapprehension that the Actuarial report had been obtained between the two issues of Pensionwise being published.  It was stated that this had in fact been done “at a very early stage of negotiations with the Company”. 

19. Responding to the Trustee on 25 July 2001, Mr Gardner asked when and by whom the Actuarial analysis was requested.  He also raised the following issues:

19.1. he believed that his request for a copy of the Actuarial analysis was reasonable as it formed “the basis of what directly resulted in the legally significant document of intent sent to members”;

19.2. referring to Section 37 of the Pensions Act 1995, which had been quoted in the Trustee decision, he pointed out that this Section was concerned with procedures, whereas his complaint related to the withholding of information.  He indicated that this issue had not been addressed in the Notice of Decision;

19.3. reliance “on the 1995 Act was … inadmissible … as a means to promote a benefit payment to the company” as the analysis of payments pre-dated the Act;

19.4. Mr Gardner also asked for a copy of Rule 15.2(Augmentation) and any prior wording if it came into force after 31 March 1996.

20. The Trustee replied to Mr Gardner on 3 August 2001 as follows:

20.1. “the request for an analysis of the historic contributions into the Plan was raised … in May 1998”.  It was stated that the Trustee still disagreed that the information should have been disclosed;

20.2. “the reliance on Section 37 of the Pensions Act 1995 relates to that section specifying the actions to be taken by Trustee prior to making a refund of surplus to the sponsoring company”;

20.3. a copy of Rule 15.2, which came from the 1993 rules was supplied and covered the ability of the Trustee to “improve members’ benefits but only with the consent of the Company”.  It was indicated that the rule was amended in 1997 but that the wording was “substantially similar” to wording in the 1987 version of the Rules.

21. In his letter to the Trustee dated 4 August 2001, Mr Gardner raised additional queries concerning the composition of the sub-committee in May 1998 that had requested the contribution analysis.  In their reply, dated 16 August 2001, the Trustee provided the information requested, again offered Mr Gardner the opportunity of a meeting and also enclosed a form for Mr Gardner to appeal against the original decision rejecting his complaint.

22. Mr Gardner returned the completed review form to the Trustee on 6 September 2001.  Mr Gardner declined the offer of a meeting on the grounds that there was less ground for ambiguity if everything was in writing.  He explained that, in the circumstances, he wished to see everything in writing. He reiterated a number of earlier points and queried the fact that one of the Trustees who had been at the meeting in May 1998 had also reviewed his complaint.  He suggested that, as a result, the review of his complaint may not have been unbiased.  Mr Gardner further requested that each of the individual Trustees were provided with a copy of this letter and also his letter dated 30 April 2001.

23. The Trustee replied on 10 September 2001 to say that Stage 2 of the IDRP required consideration by the entire Board and also they were required to obtain advice from at least one of their professional advisers.  It was stated that the next full meeting of the Board of Trustee would be on 15 November 2001.

24. The Trustee wrote to Mr Gardner on 7 December 2001 with their Notice of Decision Following Reconsideration.  In rejecting Mr Gardner’s appeal against their earlier decision, they also provided specific views in relation to a number of points raised by Mr Gardner in correspondence between 25 July 2000 and 6 September 2001.

25. Mr Gardner acknowledged receipt of the notice under the IDRP on 10 December 2001 but raised further complaints because additional wording had been added to his original complaint.  He concluded that this had been done for the benefit of any “third party who may subsequently study the IDRP response”.  He asked that it be removed.  He indicated that he would write again once he had had an opportunity to look at the response in more detail.

26. The Trustee responded to Mr Gardner on 17 December 2001 to say that they would not be revising their Notice of Decision Following Reconsideration.  It was suggested that it appeared that nothing that could be said by the Trustee would “change your very firmly held views.  The Trustee has tried to answer every one of your factual questions and to present its counter-opinion to some of your own”.  It was reiterated that on two occasions an offer to meet had been rejected, which would have “presented an opportunity for you to clarify some of the points … and to deal on a more personal basis to dispel areas where you mistrust our actions”.  It was further indicated that unless there were any new substantive points that arose, the Trustee considered the correspondence at an end.  Finally, it was stated that the Trustee believed that it had “acted in members’ interests” and that the offer to meet Mr Gardner was still open.

27. Mr Gardner again wrote to the Trustee on 3 January 2002, repeating a number of points that had appeared in earlier correspondence where he felt he had not received answers.  The Trustee replied on 15 January that as he had not “raised any substantive new issues … we are therefore closing our file on this correspondence”.

28. On 31 January 2002, Mr Gardner wrote to OPAS, summarising the correspondence that had taken place with the Trustee.  He concluded by saying “I am influenced to believe there is a major question concerning the motives and activities of those Trustees who hold or have held senior management positions in the Norcros Company.  I feel an enquiry into the activities and behaviour of those involved with control and management of the Norcros Security Plan is necessary”.

29. OPAS responded on 6 February 2002 asking whether as a result of any action of the Trustee,  Mr Gardner had suffered a loss in any benefit, or whether he had been denied any surplus available to other members.

30. Mr Gardner responded that the questions raised by OPAS were “not relevant to the nature of the correspondence”, which he hoped that OPAS would have had an opportunity to read in more detail by the time they received his letter.  He said:

30.1. “the main point of issue is that the Trustee has…by law ‘to act in the best interests of the beneficiaries at all times’”. The Trustee failed in that duty by knowingly enabling a significant surplus to accrue that invoked a tax penalty and enabled a transfer of assets to the employer; and

30.2. the Trustee ceased to publish a formal ‘Annual Report to Members’ and therefore members were unable to establish certain details about the Plan.

31. OPAS replied to Mr Gardner on 14 February 2002 indicating that as there had been no loss suffered by Mr Gardner, there was nothing further that OPAS could do.

32. On 22 March 2002, Mr Gardner again wrote to my office setting out the sequence of events in line with his letter to OPAS dated 31 January 2002 and asking for matters to be dealt with appropriately.

33. Mr Gardner has submitted that:

33.1. He is not challenging the statutory requirements relating to the distribution of the surplus. Rather his concern is that the “Trustee has a duty of care, openness, social responsibility and a legal duty which they did not carry out in the members’ beneficial interest”. He complains about: 

· the “actions taken by the Trustee and others relating to pension fund surplus prior to applying for  a Modification Order” and 

· “action taken by the Trustee following the granting of the Modification Order”; and

· “the supply of information by the Trustee, particularly information to members…by reference to the Annual Report”.

33.2. He wishes an amount to be restored to the fund taking into account the employer’s contribution holidays to compensate members for their share of the fund surplus which had been “forfeited” as a result of taxation and a “lost” windfall payment;

33.3. Announcements to members about the surplus omitted “valuable important” background information;

33.4. He remains convinced that “the company and the Trustee were aware of the massive surplus accruing”; it did not suddenly appear. Therefore, with access to professional advice, the Trustee should have been aware of the implications of such a large surplus accruing and should have taken steps to utilise this to improve members’ benefits. Mr Gardner contends that the Trustee’s failure to do this amounts to maladministration;

33.5. He is seeking answers to the following questions:

· Did the Trustee take proper action in the best interest of members to utilise the surplus?

· Did the consultation documentation give enough background information?

· Given the many years of employer contribution holidays could the proportion of the division of the surplus genuinely have been in members’ interests?

· Is it reasonable to presume that the Plan Rules were intended to ensure that the Trustee did not act “foolishly” when performing the main function of the Plan, ie providing members’ benefits;

· Why was the valuation carried out in 1997 when the next triennial valuation was due in 1998?

· Did the Trustee adequately answer [Mr Gardner’s] questions raised in correspondence and were lengthy delays, of up to 13 weeks, acceptable?

· Is there a conflict if interest in the way in which the Plan’s IDRP is carried out?

The 1997 Actuarial Valuation and Excess Surplus Certificate

34. The 1997 Actuarial Valuation (the Valuation) was carried out as at 1 December 1997 and signed off by the actuary on 31 November 1998. It was described as having been prepared in accordance with instruction from the trustee under Rule 28.2 of the Plan. The stated purpose of the valuation report was to:

· “review  the financial position and future contribution requirements of the Plan in the light of its experience since the last valuation”;

· “assess the level of funding in accordance with the Occupational Pension Schemes (Minimum Funding Requirement and Actuarial Valuation) Regulations 1996 as well as to meet the requirements of the Pension Scheme Office and the Contributions Agency.”

35. The same actuarial method was applied as in the previous valuation, carried out as at 1 April 1995. The basis of the valuation had changed in a number of areas. 

36. The Excess Surplus Certificate was signed by the actuary on 25 November 1999 and referred to the position of the Plan as at 1 December 1997. It confirmed that the value of assets of the Plan exceeded 105% of the value of the liabilities.

CONCLUSIONS

37. Mr Gardner may have read more than was intended into the letter from OPRA to him dated 16 March. I see that letter as no more than the provision of information as to a possible avenue to pursue his concern rather than being  “an invitation” to pursue the matter with my office. This letter was not entirely unsolicited as Mr Gardner suggests; it was, in fact, in response to his submission to the Trustee dated 25 July 2000.  This was stated in the letter and can be considered to be part of normal procedure to keep all interested parties advised.

Distribution of the surplus
38. The crux of Mr Gardner’s complaint is that, in his view, the Trustee knowingly allowed a surplus to build up in the Plan that was likely to lead to a payment to the Company with a subsequent tax liability. Further the Trustee failed properly to take into account the fact that the Company had not been making contributions for some time and its share of any surplus based should be based only on contributions it had made.

39. Generally, any investment risk implicit in providing a defined benefit pension scheme falls on the employer.  Typically, employers will provide whatever additional sum is required over and above the contributions deducted from members, in the case of the Norcros plan 5% of pensionable salary, to secure the members’ benefits as defined in the Rules.  

40. Mr Gardner suggests that excess funds have accumulated largely because of members’ contributions since the Company had enjoyed a contribution holiday for a number of years. However this overlooks the employer’s obligation to ensure that the scheme has been fully funded in the past, as well as its ongoing obligation. I see no overriding obligation to require any allocation of the surplus to be proportionate to the contributions made. Plan members are entitled to receive benefits from the Plan in line with the Rules. Any augmentation to those benefits, from any source, is at the discretion of the Trustee, and subject to the Company’s consent. There is no requirement for any surplus to be used for the purpose of augmentation of benefits.

41. The distribution of surplus is a matter correctly determined between the employer and the Trustee and will take account of the element of risk to which the employer is exposed in addition to a number of other factors. In this case the Trustee appears to have carried out lengthy negotiations with the Company and was able to secure additional benefits for members, including Mr Gardner. 

Trustee’s actions
42. Mr Gardner has repeatedly alleged that the Trustee failed in its duty to act in the best interest of the Plan members by allowing the excess surplus to arise. The Trustee in its Pensionwise newsletter, acknowledges that there had been a surplus that had been the subject of negotiations with the Company for a number of years. This suggests that the Trustee was aware of the situation and had been looking for ways to deal with the surplus. The excess surplus (see paragraph 36) was revealed in the actuarial valuation in 1997. As soon as an excess surplus was revealed the Trustee took necessary action, as it is required to do, to reduce the surplus.

43. From the information provided to me, I do not believe that the Trustee acted in a way that was negligent or incompetent. I have not seen any evidence to support Mr Gardner’s view that the Trustee wilfully allowed the surplus to arise in order to enable the employer to obtain a payment from the Plan. 

44. Mr Gardner has also complained that the Trustee withheld information from members that would have assisted members in making an informed decision about the surplus. I believe that the consultation with members was appropriate, as was the amount of information provided. All of the information that Mr Gardner felt should have been mentioned in the consultation documents was available elsewhere and it does not seem to me to have been critical to members’ understanding of the position.

45. The Trustee is entitled to change the format of its annual report. The Trustee has acted within the Rules of the Plan and in line with Disclosure Regulations. 

46. I see no cause to criticise the way the Trustee dealt with Mr Gardner’s complaints.

Summary of conclusions

47. Having reviewed the papers and submissions from Mr Gardner and the Trustee the Trustee’s actions were, in my opinion, in accordance with the Trust Deed, the Scheme Rules and legislative requirements. Setting aside the procedural aspect as Mr Gardner wishes to do, I see no evidence that the Trustee acted improperly.

48. For the reasons set out above, I do not uphold Mr Gardner’s complaints.

DAVID LAVERICK

Pensions Ombudsman

17 September 2004

Appendix 1

Pensions Act 1995

37  Payment of surplus to employer. 

(1) This section applies to a trust scheme if:

(a) apart from this section, power is conferred on any person (including the employer) to make payments to the employer out of funds which are held for the purposes of the scheme, 

(b) the scheme is one to which Schedule 22 to the Taxes Act 1988 (reduction of pension fund surpluses in certain exempt approved schemes) applies, and 

(c) the scheme is not being wound up. 

(2) Where the power referred to in subsection (1)(a) is conferred by the scheme on a person other than the Trustee, it cannot be exercised by that person but may be exercised instead by the Trustee; and any restriction imposed by the scheme on the exercise of the power shall, so far as capable of doing so, apply to its exercise by the Trustee.

(3) The power referred to in subsection (1)(a) cannot be exercised unless the requirements of subsection (4) and (in prescribed circumstances) (5), and any prescribed requirements, are satisfied.

(4) The requirements of this subsection are that:

(a) the power is exercised in pursuance of proposals approved under paragraph 6(1) of Schedule 22 to the Taxes Act 1988, 

(b) the Trustee are satisfied that it is in the interests of the members that the power be exercised in the manner so proposed, 

(c) where the power is conferred by the scheme on the employer, the employer has asked for the power to be exercised, or consented to it being exercised, in the manner so proposed, 

(d) the annual rates of the pensions under the scheme are increased, at intervals of not more than twelve months, by at least the relevant percentage, 

(e) notice has been given in accordance with prescribed requirements to the members of the scheme of the proposal to exercise the power. 

(5) The requirements of this subsection are that the Authority are of the opinion that:

(a) any requirements prescribed by virtue of subsection (3) are satisfied, and 

(b) the requirements of subsection (4) are satisfied. 

(5A) For the purposes of subsection (4)(d), the relevant percentage is the percentage which, for the purposes of the increases of the annual rates of the pensions under the scheme:

(a) falls to be computed by reference to a period which, except in the case of the first increase:

(i) begins with the end of the period by reference to which the last preceding increase was made; and 

(ii) ends with a date which falls after the date of the last preceding increase; and

(b) is equal to whichever is the lesser of:

(i) the percentage increase in the retail prices index over the period by reference to which the increase is made; and 

(ii) the equivalent over that period of 5 per cent per annum. 

(6) In this section:

(a)  "annual rate" has the same meaning as in section 54, and  

(b) "pension" does not include:

(i) any guaranteed minimum pension (as defined in section 8(2) of the Pension Schemes Act 1993) or any increase in such a pension under section 109 of that Act, or 

(ii) any money purchase benefit (as defined in section 181(1) of that Act). 

(7) This section does not apply to any payment to which, by virtue of section 601(3) of the Taxes Act 1988, section 601(2) of that Act does not apply.

(8) If, where this section applies to any trust scheme, the Trustee purport to exercise the power referred to in subsection (1)(a) by making a payment to which this section applies without complying with the requirements of this section, sections 3 and 10 apply to any trustee who has failed to take all such steps as are reasonable to secure compliance. 

(9) If, where this section applies to any trust scheme, any person, other than the Trustee, purports to exercise the power referred to in subsection (1)(a) by making a payment to which this section applies, section 10 applies to him.

(10) Regulations may provide that, in prescribed circumstances, this section does not apply to schemes falling within a prescribed class or description, or applies to them with prescribed modifications.
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