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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr W May

Scheme
:
Teachers Pension Scheme (the Scheme)

Employer
:
Plymouth City Council (the Council)

Administrator
:
Teachers Pensions Agency (the Agency)

THE COMPLAINT (dated 2 July 2002)

1. Mr May complains that, due to maladministration by the Teachers Pension Agency as administrators of the Scheme, and Plymouth City Council as his employers, he accepted a post with the Council which he was led to believe would allow him to continue as a member of the Scheme when this was not in fact the case.  He alleges that as a result he has suffered injustice including potential financial loss and distress.

MATERIAL FACTS

2. Mr May’s date of birth is 26 September 1947.  On 1 September 1999 Mr May commenced a job with the Council as an Education Advisory Officer.  He had previously been employed as a Head Teacher on a considerably higher rate of pay.

3. At the interview for the post, Mr May alleges that he was told that he could continue to be a member of the Teachers Pension Scheme.  The Council cannot confirm or deny this but do accept that he enquired as to his pension options within the Scheme before taking up the post.

4. Prior to the commencement of his post Mr May and the Council completed a form which would allow him to protect his benefits within the Scheme accrued at his higher rate of pay under “stepping down” arrangements.  In August 1999 the Agency confirmed that the application to protect his benefits had been accepted.

5. The “stepping down” arrangements protected Mr May’s benefits by allowing his pension benefits to be calculated in two distinct parts.  His pension for service up to the date he left his higher paid employment would be calculated using his highest salary for any consecutive 365 days during the 3 years before he left that post.  This would be revalued in line with inflation and added to his pension for subsequent service which would be calculated using his highest salary for any consecutive 365 days in the three years before he retired.  The Agency would also undertake a calculation at this point to ensure that this did not produce a worse result than calculating benefits in the normal way, and if it did the higher pension would be paid.  In May 2001 the Council made an enquiry to the Agency about the status of Mr May, among others.  The Agency revealed that Mr May’s post was not one which was listed as pensionable employment under the Scheme by the Teachers Pensions Regulations 1997 (the Regulations).  He could not therefore remain as a member of the Scheme.

6. Regulation B1 of the Scheme provides that a person is in pensionable employment while he is in employment:

(a)

(i) in a capacity described in Schedule 2,

(ii) which satisfies every condition and is not within any exception specified in that Schedule in relation to employment in that capacity, and

(iii) which is not employment by a function provider, or

(b) as a teacher in an accepted school, or

(c) as a teacher employed by an accepted function provider within the meaning of Regulation B3A(1), in connection with – 

(i) the performance of the functions which it provides on behalf of,

(ii) the exercise of the functions of, or

(iii) the provision of services for the purposes of or in connection with the exercise of a function of,

the local education authority.

7. A function provider is defined in the Scheme Regulations as:

A body corporate (other than a local education authority) performing functions on behalf of a local education authority.

8. Schedule 2 to the Regulations provides a list of possible pensionable employment, none of which covers Mr May’s post as an Education Adviser.  

9. From 1 April 2002 Mr May became a member of the Local Government Pension Scheme (the LGPS) with effect from 1 September 1999.  Mr May’s union have identified a number of results of the move from the Scheme to the LGPS which could potentially result in financial loss to Mr May.  They are:

· The Scheme has a normal retirement age of 60, in the LGPS this is 65;

· If Mr May retires prematurely, either through voluntary early retirement with his employer’s consent or through redundancy, he will only be able to have access to his LGPS benefits.  As a deferred member he cannot begin to draw his Scheme benefits before he is 60 unless he becomes incapacitated;

· The Council’s Early Retirement (Redundancy) Scheme for school employees (which the Council have confirmed would apply to Mr May) provides for Compensatory Added Years to be awarded to those who accept voluntary redundancy after the age of 50.  These are awarded at the rate of one added year for each seven years of service.  It applies to members of both the Scheme and the LGPS.  If Mr May took voluntary redundancy before he reached 60 he would only be awarded added years on the basis of his LGPS service.

· If Mr May remained in the Scheme and then chose to remain in service after his 60th birthday, his Union argues that he would remain entitled to compensatory added years calculated on the entirety of his service if he took voluntary redundancy.  

· The Scheme allows voluntary early retirement for a member who was in service on or after 30 March 2000 from 55 with an actuarially reduced pension.  This applies whether or not the member is still in service, and if the member is in service the employer’s consent is needed but if this is not given within 6 months the teacher may retire without it.  The LGPS allows this in exceptional circumstances but Mr May would not be able to obtain access to his benefits in the Scheme;

· If Mr May became incapacitated he would be entitled to his deferred benefits in the Scheme and LGPS benefits.  However unless the employee has completed 5 years service the LGPS benefits are unenhanced.  Had Mr May been able to remain in the Scheme he would have received enhanced benefits based on potential service to 60 if he became incapacitated.

· If Mr May became incapacitated in the LGPS he would have to be permanently incapable of performing a comparable job to his own.  In effect permanently means until he is 65.  Had he remained in the Scheme the test would be that he was permanently incapable of performing his normal employment.  Permanently would effectively mean until he was 60.

10. Public sector pension schemes benefit from arrangements under which members can transfer from one scheme to another generally without any loss of value.  Thus I am told that while there are differences between the teachers and local government schemes, the transfer value between the schemes is adjusted so that, at least in actuarial terms, the member could not lose out in transferring from one scheme to the other.

11. The Agency denies maladministration.  They state that it is the responsibility of employers to make provision for their employees to be members of the appropriate Scheme in accordance with the Regulations.  They state that when they approved Mr May’s application to protect his benefits within the Scheme in 1999, they were not aware of the nature of Mr May’s new post and had no reason to believe that it would not be pensionable within the Scheme.  They were reliant on Mr May’s employer to ensure that the provisions of the Scheme had been correctly applied.  The forms which were completed to apply for the “stepping down” protection do not ask for details of the post transferred to except that the employer specify that it is lower paid and has less responsibility.  

12. The Agency state that actuarially reduced benefits were not a provision of the Scheme in 1999.

13. The Council also deny maladministration.  They state that they honestly believed that Mr May’s post was pensionable within the Scheme because staff in the same post transferring from another council had been in the Scheme, and because an officer of the Council recollected an unrecorded telephone conversation with the Agency in which they had been given an assurance that Mr May could remain in the Scheme.

14. The Council have provided a note dated 8 November 2000 which is said to have follow conversations with the Agency.  This states that the definition for entry into the Scheme had changed from the requirement that there be an element of teaching in the post, to the requirement that primary function of the post should be academic or teaching.  The note records that this is due to a change in guidance from the relevant government department.  There is a further entry on this note dated 2 May 2001 which records that the Council had been told on that date by the Agency that the definition for membership of the Scheme was that the primary function of the job is teaching.  There is no reference in the note to it resulting from any specific enquiries about Mr May’s position..

15. The Council state that Mr May’s position included potential elements of teaching eg to demonstrate best practice or to assess the impact of learning on children in order to assess classroom performance.

16. the Agency tell me that there is no definition in the Scheme such as is described in the council’s note and that the definition in the Scheme did not change during this period.  They deny that there is any written guidance to this effect, although they state that the intention was always that the Scheme should cover staff who teach rather than administrators.  

17. The Agency have provided copies of the Employers Guide available prior to 1998 and the same Guide for 2000.  I have not been able to see the version available in 1999 although the Agency say that the amendments made were not substantial.  The Guides state that full and part-time teachers are eligible for membership The 2000 version states that although the Scheme is for teachers there are some posts which are “ancillary to education” which may be pensionable and advises employers to send a copy of the job description to the Agency if in doubt.  It also states under the heading LEA Organisers, that where employment as an organiser commenced prior to 1977 the teacher may continue to contribute to the Scheme provided there is no break in service.

18. The Agency says that there are a number of LEA organisers incorrectly contributing to the Scheme and while the Department of Education and Skills does not require this to be reversed if it has been a longstanding error, it does take the view that the irregular practice of placing LEA organisers in the Scheme could not be perpetuated.  They say that for some time they have given advice in response to any enquiry that organisers should not be included in the Scheme, and seem to accept that this was a change of practice.

19. The Council comment that they are being penalised for destroying records in accordance with the Data Protection Act.

20. The Council also argue that any potential loss should be assessed at the time it arises rather than based on assumptions of what may happen in the future.

21. The Council also argue that the Regulations, under which the Early Retirement (Redundancy) Scheme is made, allow added years to be awarded only for LGPS service and it cannot therefore award additional years to Mr May.

22. The Agency states that the Teachers (Compensation for Redundancy and Premature Retirement) Regulations under which the discretionary compensation is awarded apply only to teachers and the statutory basis of any discretionary compensation, which would be a matter for the Department for Education and Skills, could therefore be problematic.

23. The Council have paid the difference in employers contributions between the Scheme and the LGPS to cover the period between 1 September 1999 and 31 March 2001.  Without accepting responsibility for Mr May’s difficulties they have also offered him a guarantee that he will be allowed to retire from the Council at any time between the ages of 60 and 65 which will ensure that he suffers no reduction in his LGPS benefits if he retires before the normal retirement age of 65.

24. Mr May’s union has provided information that new posts at a more senior level as Education Advisers have been ring fenced for those at Mr May’s level.  If successful in his application for one of these posts Mr May is concerned about whether the guarantee given by the Council will be honoured.  The Council have confirmed to me that they will honour the guarantee.

CONCLUSIONS

25. Mr May was given incorrect information that he could remain in the Scheme if he took up the post as Education Adviser at the Council.  I am able to make this statement without evidence of what was said during the interview process as Mr May was in fact allowed to continue to contribute to the Scheme.  He must therefore have been informed by his employers that he could do so.  That was clearly maladministration although I accept that the mistake was made in good faith The Agency are right in saying he cannot remain as an active member of the Teachers Pension Scheme if his post is that of an Education Advisor.

26. In deciding who was responsible for the maladministration, I have taken account of the Council’s statements that they had other members of staff employed in equivalent posts who were members of the Scheme at the time Mr May joined.  There is no evidence prior to the enquiry made in June 2001 that the Council had ever checked whether the Education Advisers they employed were entitled to be members of the Scheme.  

27. There is evidence that there had been contact between the Agency and the Council in 2000 and 2001 about the definition used for membership of the Scheme.  The definitions recorded in the note that has been produced do not accord with the definitions in the Scheme or in the Guidance which has been provided by the Agency.  However this note was not as a result of an enquiry relating to Mr May.  

28. Either when Mr May was interviewed for the post or before he took up the post, he asked about his options under the Scheme.  It was clear that his pension provision was of importance to him and that he understood from the Council that he could remain within the Scheme.  The Council state that an officer of the Council recollects a telephone conversation in which they received an assurance from the Agency that Mr May’s post would be pensionable.  However this phone call was not recorded.  There is no evidence that the Council checked that Mr May could remain within the Scheme.

29. I have seen no evidence that the Agency were aware that the post that Mr May held within the Council was not one which fell within the list of pensionable employments in the Regulations prior to May 2001.  The Regulations are silent as to who is responsible for ensuring that an employment is pensionable, although they do require that employers keep records and provide information to the Scheme administrators and managers.  

30. It seems to me correct, given the nature of the Scheme, that the Agency has to rely upon employers to notify them of employees who are eligible to join the Scheme, or who cease to be eligible.  It is therefore incumbent on employers to check that employees who are not teachers within schools are allowed to be members of the Scheme.  I have decided therefore that the Council were responsible for the maladministration I have identified.

31. Mr May has requested that I direct either that he be allowed to remain in the Scheme, or make a direction which addresses the injustice which arises if he remains in the LGPS.  An incorrect statement does not create an entitlement to the benefit stated.  It would not be appropriate for me to direct that Mr May be allowed to be a member of a scheme under which his current employment is not pensionable.  Rather what I need to do is to assess whether he has altered his position adversely as a result of receiving the incorrect information and if so to make appropriate directions.  

32. In deciding whether injustice has arisen from the maladministration, I have considered what Mr May would have done had he been given the correct information before he took up his new post.  Mr May had taken a drop in salary when moving employment so his considerations in doing so were clearly not solely monetary.  However he had enquired about his pension and had taken steps to protect the benefits he had accrued.  His pension benefits were clearly important to him and I have decided on the balance of probabilities that had he known he could not have remained in the Teachers Pension Scheme he would not have accepted the post with the Council.  

33. At present no financial loss has resulted from the maladministration I have identified.  However there are a number of events which would result in injustice to Mr May if they occur in the future.  I consider that leaving Mr May in a situation in which he does not know what will happen to his pension should one of these events occur would in itself be an injustice.  

34. The Council have already provided a guarantee which addresses the possible injustice to Mr May resulting from the difference in normal retirement dates between the Scheme and the LGPS.  They have confirmed that it will also cover Mr May if his employment within the Council changes.  I think that this is entirely appropriate.  

35. In the light of my finding of maladministration I would also expect that if Mr May is made redundant, is granted early retirement on the grounds of organisational efficiency or becomes incapacitated the Council should take whatever steps are necessary to ensure that he is no worse off than he would have been had he remained a member of the Scheme.  

36. I do not however think that it is possible for me to make a direction to give Mr May the option he would have had, if he had remained in the Scheme, of voluntarily taking early retirement and receiving actuarially reduced benefits.  This is because Mr May will now be entitled to an unreduced pension from the Scheme at the age of 60.  The Local Government Pension Scheme Regulations would allow the LGPS to pay Mr May’s pension in relation to his service after 1999 prior to his 60th birthday in exceptional circumstances.  However if I direct the Council to make additional payments to Mr May prior to his 60th birthday on the basis of voluntary retirement to reflect the pension he would have received from the Scheme, he would therefore be better off when he reaches 60 and his unreduced pension comes into payment than he would have been had the mistake been made.

37. Had Mr May remained in the Scheme he would have obtained the ability when the Regulations changed in 2000 to make an election to take voluntary early retirement and have access to his benefits in the Scheme before his 60th birthday in 2007.  However this was not an element of the Scheme in 1999 when the maladministration occurred.  If he had been given the correct information in 1999, his decision about whether to change jobs would not have taken account of this benefit, and he cannot now expect to be compensated for the loss of this option.

38. I have made no direction about compensatory added years.  Whether these are payable will depend on the wording of the Teachers (Compensation for Redundancy and Premature Retirement) Regulations, or any Regulations that replace them, if and when early retirement is offered.  I consider my direction is wide enough to cover any and all benefits which the Scheme would have offered Mr May at that date if he had been a member.

39. I have also not made any direction in respect of compensatory added years if Mr May accepts voluntary redundancy between his 60th and 65th birthdays.  He will now be entitled to draw his unreduced pension from the Scheme at the age of 60 even if he continues in employment with the Council.  This is a benefit he would not have had had he remained in the Scheme and continued in employment.  It is not therefore appropriate for me to direct that he should receive additional benefits after the age of 60 as that would place him in a better position than he would otherwise have been in.

DIRECTIONS

40. I direct that if Mr May becomes incapacitated, as defined in the Teachers Pension Scheme, prior to his 60th birthday, the Council shall provide a pension which is enhanced to take account of Mr May’s potential service to his 60th birthday, either by making additional contributions to the Local Government Pension Scheme or by purchasing an annuity through an appropriate provider.  This should include provision for widow’s benefits at the enhanced rate.

41. I direct that if Mr May is made redundant prior to his 60th birthday or is granted early retirement on the grounds of organisational efficiency, the Council shall provide pension payments equal to those he would have received from the Scheme had he remained a member until the date of his redundancy.  These payments shall last until his pension from the Scheme becomes payable on his 60th birthday.  The payments may be made by whatever means the Council considers to be most expedient.

DAVID LAVERICK

Pensions Ombudsman

28 July 2003
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