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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr G Kent

Scheme
:
Bibby Line Group Pension Scheme

Trustees
:
The Trustees of the Bibby Line Group Pension Scheme

MATTERS FOR DETERMINATION

1. Mr Kent, as the executor of his sister, Miss Patricia Kent, says that following her death a lump sum payment ought to have been made to her estate.  The Trustees do not agree that any payment (aside from a payment in respect of Additional Voluntary Contributions (AVCs) made by Miss Kent, which payment has now been made) is due.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is usually not necessary to distinguish between them.  This Determination should therefore be taken as the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

MATERIAL FACTS
3. Miss Kent was a member of the Inter Forward Group Pension Plan (the Inter Forward Plan).  

4. Rule 9(1)(c) of the Inter Forward Plan rules dealt with ending pensionable employment and provided that a member who left employment before Normal Retirement Date (NRD) became an Early Leaver.  Under Rule 9(3) an Early Leaver was entitled to a deferred annual pension payable from NRD.  

5. Rule 16 dealt with the death of an Early Leaver and provided for the payment of a Spouse’s pension to an Early Leaver who died whilst entitled to a deferred annual pension leaving a spouse.  Rule 18 provided for the payment of children’s pensions.  

6. The Inter Forward Plan made no provision for the payment of a lump sum on the death of an Early Leaver before NRD.  

7. Inter Forward Limited was taken over by Bibby Line Group Limited.  Members of the Inter Forward Plan were invited to transfer to the Bibby Line Group Pension Scheme (the Scheme).  An Announcement issued in January 1996 (the Announcement) said (in so far as is relevant):

“The Company which employs you was acquired by Bibby Distribution Services (Holdings) Ltd, part of Bibby Line Group, on 31st October 1995.  We are pleased to announce that your pension and life assurance benefits will continue at the levels enjoyed by you in the [Inter Forward Plan].

Protection of Pension Benefits
Prior to 1st March 1996, this will be achieved by our continuing to be a member of the [Inter Forward Plan].  Both you and the Company will be required to pay contributions to the [Inter Forward Plan] and your pension and life assurance benefits will remain exactly as they were prior to your joining the Bibby Line Group.

With effect from 1st March 1996, the Trustees of the [Scheme] have agreed to establish a new section to provide the same financial benefits as the [Inter Forward Plan].  You are invited to join this new section of the [Scheme]

Transfer of benefits earned in the [Inter Forward Plan]
You are also being given the opportunity to transfer the benefits that you have built up in the [Inter Forward Plan] to the [Scheme].  

If you agree to this option, and subject to the transfer of appropriate assets from the [Inter Forward Plan], all of your pension will continue to be linked to your salary at retirement, or earlier leaving and your benefits under the [Scheme] relating to service in the [Inter Forward Plan] before 1 March 1996 will be otherwise as good as they would have been under the [Inter Forward Plan] ” 

8. On 21 January 1996 Miss Kent applied to transfer her benefits under the Inter Forward Plan to the Scheme.  Her application was accepted and Bibby Line Group wrote to her confirming that her membership had been transferred to the Scheme.  She was sent a “Questions and Answers” document supplied to members who had transferred from the Inter Forward Plan to the Scheme which recorded, in answer to the question whether any conditions of the pension would change, that all the conditions would continue to remain as they were under the Inter Forward Plan.  

9. The Scheme is governed by a Supplemental Definitive Deed dated 8 September 1995.  Section 9 of the Scheme rules deals with Early Leavers and Preservation of Benefits.  Rule 9.8 of the Scheme Rules, headed “Death before Preserved Benefits come into payment” says:

“On the death of a Member entitled to Preserved Benefits before [NRD] and before such benefits come into payment:-

9.8.1 the Trustees shall raise out of the Fund and hold on the Discretionary Trusts a sum equal to the contributions made by the Member to the Scheme under rule 5.1; and

9.8.2 a pension shall be payable to the Member’s spouse which is equal to 1/160th of the Member’s Final Pensionable Salary for each year of Pensionable Service during which the Member’s Service was Contracted-out” 

10. Rule 1.1 defines “Discretionary Trusts” as meaning, in regard to any sum directed to be held thereon, that:

“(a)
the Trustees shall have power, at their discretion, to pay or apply the whole or any part of that sum to or for the benefit of all or any of the Relatives, Dependants, personal representatives or nominated beneficiaries of a deceased person in such shares and proportions as the Trustees shall in their absolute discretion decide…

(b)
if or to the extent that the Trustees shall not exercise the powers contained in paragraph 9a) above within two years of a person’s death, the Trustees shall hold such sum as a separate fund from the Fund constituted hereunder upon trust for the personal representatives of the deceased person or, if there are none, the statutory next of kin of the deceased person… ”

11. “Member” is defined in Rule 1.1 as meaning:

“an Employee who has applied to be and been accepted as a member of the Scheme under rule 2.2 and has not subsequently left and a Deferred Pensioner for the limited purposes set out in rule 2.4;”

12. “Employee” is defined as meaning “an employee of the Employer”.  “Employer” means the Principal Employer, ie Bibby Line Group Limited, or other Employer which is participating in the Scheme.

13. Rule 2.4 says:

“A person ceases to be a Member on leaving the Scheme but is referred to as a Member in these Rules in relation to any benefit to which he or any other person may be entitled or prospectively entitled under the Rules in respect of his membership of the Scheme.”

14. Miss Kent was made redundant on 31 July 1996.  

15. The Scheme rules were amended by a Deed of Amendment dated 19 November 1997 (the Deed of Amendment).  A new definition was inserted into the Scheme Rules of an “IF MEMBER” as meaning “an Inter Forward Member being a Member who was formerly a member of the [Inter Forward Plan].” Appendix 3 of the Deed of Amendment, which was not retrospective, proved that the Rules in relation to IF Members were to be read with the variations set out in Appendix 3.  None of the variations set out are relevant to Miss Kent’s situation.  

16. Miss Kent died on 19 October 2000.  She was unmarried.  

17. A Deed of Rectification was executed on 9 October 2002 (the Deed of Rectification) which referred to the Deed of Amendment and recorded that the Principal Employer and the Trustees had subsequently realised that the Deed of Amendment had mistakenly omitted to include a variation to Rule 9.8 in the new Appendix 3 to take account of the benefits that should be payable to the spouse of a former Inter Forward Plan member who died before his preserved benefits come into payment.  The Deed further recorded that it had always been the intention of the Principal Employer and Trustees to replicate the benefits that were payable under the Inter Forward Plan in the Scheme.  Appendix 3 of the Deed of Amendment was rectified so that in relation to IF Members Rule 9.8 was varied as follows: 

“Rule 9.8

Rule 9.8 shall read as follows:-

9.8
Death before Preserved Benefits come into payment

On the death of a Member entitled to Preserved Benefits before Normal Retirement Date and before such benefits come into payment, a pension shall be payable to the Member’s spouse which is equal to 1/160th of the Member’s Final Pensionable Salary for each year of the Pensionable Service during which the Member’s Service was Contracted-out.”

MR KENT’S APPLICATION

18. Mr Kent considered that some benefits (aside from those related to Miss Kent’s AVC payments) ought to be payable from the Scheme following her death.  The Trustees did not agree.  

19. Mr Kent consulted the Pensions Advisory Service (OPAS) who wrote on his behalf, suggesting that a refund of Miss Kent’s contributions was due.  The Trustees, having taken legal advice, did not agree.  Mr Kent then pursued the matter through the Internal Dispute Resolution (IDR) procedure before referring it to my office.  

20. On his application form Mr Kent said that his sister was unmarried and the Scheme discriminated against single people who died before any pension had been paid.  He considered that her contributions to the Scheme ought to be returned and he said that he had been disappointed by the attitude of the Bibby Line Group.  

21. Mr Kent produced a benefit statement issued to Miss Kent setting out her benefits in the Inter Forward Plan as at 1 April 1974.  That statement indicated that if Miss Kent died before retirement her dependants or estate would receive a lump sum of £29,520.  Mr Kent pointed out that his sister had been informed that her benefits would not change on her transfer to the Scheme.  

22. Mr Kent said that the legal provisions seemed contradictory and not readily understandable, particularly to a layman.  He also queried whether his sister had been correctly advised when she transferred her benefits to the Scheme.

THE TRUSTEES’ RESPONSE
23. DLA, solicitors instructed by Trustees, responded to Mr Kent’s application.  DLA said that in so far as Mr Kent’s application was based on an allegation of discrimination by the Trustees against unmarried members, DLA referred to the Trustees’ Stage 2 IDR response where the Trustees stated:

“The fact that a pension scheme may pay a benefit on the death of a member who was married at the date of death and pay no such benefit where the member is unmarried is a matter of the design of the benefits payable under that scheme.  A payment of benefits on the death of a married member and not on the death of an unmarried member is currently legally valid.

In any event, no return of contributions is payable on the death of any deferred Inter Forward Member whether or not they were married at the date of their death.  The fact that your sister was unmarried is irrelevant to the payment of a refund of contributions under the Scheme.”

24. DLA referred to the Announcement which said that, if a member elected to transfer his or her benefits in the Inter Forward Plan to the Scheme, the member’s benefits would continue at levels enjoyed by the member in the Inter Forward Plan.  DLA said that the clear intention was that member benefits under the Inter Forward Plan transferred to the Scheme would continue to be subject to the Inter Forward Plan rules.  Miss Kent became a member of the Scheme with effect from 1 March 1996 but following her redundancy on 31 July 1996 became a deferred member of the Scheme.  DLA said that between transfer of membership and the non-retrospective Deed of Amendment (effective from 19 November 1997) introducing the IF Member section of the Scheme, the terms of Miss Kent’s membership of the Scheme was governed by Announcement.  

25. DLA said that under rule 9.8.1 of the Scheme, on the death of a deferred member, a lump sum equal to the member’s contributions is payable and distributed to beneficiaries of the deceased deferred member at the Trustees’ discretion.  DLA said that when the Inter Forward member section of the Scheme was introduced by the Deed of Amendment the provisions of rule 16 of the Inter Forward Plan were inadvertently omitted and consequently, on a literal interpretation of the new Inter Forward member section, an Inter Forward Member could benefit under rule 9.8.1 of the Scheme but only after 19 November 1997 when the Deed of Amendment became effective.  This however was not the intention of the Trustees or employers and the position has since been corrected by the Deed of Rectification.  

26. DLA said that the definition in the Scheme rules of an IF Member means an “Inter Forward Member being a Member who was formerly a member of the Inter Forward Group Pension Scheme”.  DLA says Miss Kent was not a “Member” as defined under the Scheme rules as she left service before the introduction of the IF Member section.  DLA says the result is that Miss Kent’s benefit entitlement was not governed by the IF Member section but remained governed, by virtue of the Announcement, by reference to the Inter Forward Plan rules.  Under rule 16 of the Inter Forward Plan, on the death of a deferred member, no lump sum benefit was payable.  

27. DLA argue that the purpose of rule 2.4 was to allow deferred and pensioner members to be considered as “Members” for the limited purpose of the benefits to which they are entitled or prospectively entitled, ie benefits accrued prior to leaving service.  They say that the rule expressly states that an employee ceases to be a “Member” on leaving the Scheme when the benefits of that individual crystallise.  If a rule amendment is effected after the date an employee leaves the Scheme and which provides benefits for “Members” then, DLA submit, the amendment only makes sense if it deals with current active members as the benefits of deferred and pensioner members have been established.  

CONCLUSIONS
28. The benefit statement to which reference has been made was issued to Miss Kent when she was an active member of the Inter Forward Plan (ie while she was still in employment and still contributing to the Plan).  Benefits for deferred members (as Miss Kent subsequently became) who die before NRD are not the same as for active members who die in service.  

29. I cannot see that there has been discrimination against unmarried Scheme members.  The Scheme rules, as explained below, do not provide for the payment of a lump sum on the death of a deferred member, whether such a member is single or married.  

30. The Inter Forward Plan did not provide for a lump sum payment on the death of a deferred member.  Rule 9.8.1 of the Scheme did.  The question is whether Miss Kent qualified under Rule 9.8.1 as “a Member entitled to Preserved Benefits” who died before NRD and before such benefits had come into payment.

31. The Trustees accept that such an entitlement did arise (albeit inadvertently) after 19 November 1997 (when the Deed of Amendment was executed) in relation to an IF Member as defined in the Deed of Amendment.  However their argument is that Miss Kent does not fall within the definition of an IF Member as she was not a Member (as referred to in the definition of an IF Member) at the time the Deed of Amendment came into effect, her employment having by then terminated.

32. The definition of “Member” in Rule 1.1 of the Scheme rules is set out above.  To be a Member of the Scheme a person must be an Employee.  If the Member ceases to be an Employee then it follows that he can no longer be a Member of the Scheme.  Rule 2.4 provides that a person ceases to be a Member on leaving the Scheme but further provides that he is referred to as a Member in the rules in relation to any benefit to which he or any other person may entitled or prospectively entitled under the rules in respect of his membership of the Scheme.  

33. I do not see why the reference to “Member” in the definition of an Inter Forward Member in the Deed of Amendment ought not to apply to Miss Kent, as, notwithstanding that her membership of the Scheme had ceased, she could still be referred to as a Member in relation to any benefit entitlement.  

34. If that is right then on Miss Kent’s death a prima facie entitlement to benefits arose under rule 9.8.1.  The Trustees are under a duty to administer the Scheme in accordance with the Trust Deed and Rules.  It is therefore at least arguable that criticism could be made of the failure by Trustees to make a payment pursuant to the terms of the discretionary trust as set out above.  

35. However, even if my analysis is right, no such entitlement had been intended.  What was intended, as evidenced by the Announcement dated January 1996, was that former Inter Forward Plan members would continue to enjoy the benefits that they had previously enjoyed.  

36. The Deed of Rectification, although executed after Miss Kent had died, corrected the position that had arisen following the Deed of Amendment.  The effect of the Deed of Rectification was that, in relation to an IF Member, Rule 9.8.1 was in effect deleted, leaving only the second limb, Rule 9.8.2 being applicable.  

37. A court order for rectification may be obtained.  Alternatively, a “voluntary” deed of rectification may be entered into.  A court-ordered rectification has retrospective force.  The legal effect is that the document is not varied but is to be read as if it had been drafted in its rectified form.  Section 67 of the Pensions Act 1995 prohibits any amendment which would adversely affect a member’s accrued rights or entitlements.  Where a court order for rectification is obtained, section 67 is not infringed because the document rectified is treated as if it only ever existed in its rectified form.  There is some argument that a voluntary deed of rectification may not have the same retrospective effect as a court order.  As far as I am aware, the courts have yet to consider the position.

38. It is clear that the Deed of Amendment did not reflect what was intended and notified to members.  In the circumstances, I take the view that the Deed of Amendment should be construed as if Rule 9.8 had been drafted as set out in the Deed of Rectification.  Rule 9.8 as rectified does not create any entitlement to a lump sum payment on the death of an IF Member before preserved benefits come into payment.  

39. The legal position is complex and I can understand why Mr Kent, as Miss Kent’s brother and her personal representative, considered that he was eligible to have received a payment equivalent to a return of Miss Kent’s contributions.  However, in the light of what I say above, I am unable to uphold Mr Kent’s claim that a lump sum ought to have been paid.  

DAVID LAVERICK

Pensions Ombudsman
7 July 2004
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