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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs M P Connolly

Scheme
:
Teachers Pensions Scheme (“the Scheme”)

Manager
:
Teachers Pensions (“Teachers’ Pensions”)

MATTES FOR DETERMINATION
1 Mrs Connolly complains that the Scheme Manager and her former employer, Birmingham City Council, (“the Council”), failed to inform her that for her relief and supply teaching to be pensionable she had to make a part-time pension election.  Mrs Connolly claims that she has suffered a loss in that her initial pension lump sum and ongoing monthly benefits are less than they would have been had she and the Council made the appropriate contributions.  She seeks compensation.

2 Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3 The Council has told me that Teachers Pensions asks it to supply all newly appointed teachers with relevant Scheme information.  For part-time and relief teachers the appropriate election form should be provided.  The Council has produced an example of such a form dating from 1982.  The Council says it has “robust” administrative practices for ensuring that teachers are informed of their pension and other benefit rights.

4 Membership of the Scheme has been available to part-time and relief teachers since 1 December 1967.  The Teachers (Part-time) Superannuation Regulations 1967 effected the change.  Regulation 4 provided that “...the principal Regulations shall apply in relation to a teacher employed in reckonable service if he so elects by notice in writing to the secretary of State.” The amendment was perpetuated in Regulations made in 1976 and 1988.  The current regulations are the Teachers Pensions Regulations 1997 (SI 1997 3001).  The Teachers Pensions Scheme is an occupational, contracted-out, final salary scheme.  

5 The Department of Education and Science’s Guide to Teachers Superannuation (Leaflet 199 Pen) dated October 1984 states in relation to part-time service:

“3.3 a
The part-time superannuation arrangements do not apply to service in all educational establishments but the circumstances in which such teaching may be treated as pensionable, subject to an election by the teacher, are more fully explained in leaflet 476Pen which can be obtained from the Department”

MATERIAL FACTS
6 Mrs Connolly was born in 1937 and began teaching in 1957.  After some early teaching in Ireland she spent her career in Birmingham working sometimes full time, sometimes part-time and sometimes as a relief teacher.  Her teaching career may be summarised:

Jan 1957 to September 1959.  
Kilronan Primary School, Aran, Galway Bay, 






Ireland

October 1959 to July 1961.  
St Francis RC J&I Birmingham 

Sept 1964 until April 1967.  
St Francis RC J&I, Birmingham

April 1968 to July 1968.  

St Dunstan’s RC J&I, Birmingham

September 1975 to Feb 1976.  
St Dunstan’s RC J&I 

(Relief)
April 1977 to July 1977.  

St Dunstan’s RC J&I, Birmingham.  
(Relief)
Sept 1980 to April 1981.  

St Paul’s RC Girls Sec, Birmingham.

(Part-time)

May 1984 to July1984.  

Wyld Green J&I, Sutton Coldfield

(Relief)



Highfirelds J&I, Birmingham

Osborn Junior, Birmingham

Rednal Hill Junior, Birmingham
 Sept 1984 to Oct 1984

Conway J&I, Birmingham 

 (Relief)

 Nov 1984 to May 1985

Remedial Teaching Services, Lozells Centre 
 (Relief)

 May 1985 to July 1985

Remedial Teaching Services, King’s Heath


 (Relief)



Ward End J&I, Birmingham
St Paul’s RC J&I, Birmingham

Cathorpe Special, Birmingham

Sept 1985 to July 1986
Remedial Teaching Services, Mirfield Centre,

(Relief)
Birmingham
 Sept 1986 to July 1987
Pupil Support Service, King’s Heath Centre


Pupil Support Service, Central Branch

Dec 1987 to Dec 1988
 St John’s and Monica’s RC J&I, Birmingham
(Relief)
Jan 1989 to July 1990
Rookery Road Infants, Birmingham 

(Relief)
Sept 1990 to July 1996
St Augustine’s RC J&I, Birmingham

(Part time and relief teaching is distinguished by italics)

7 Mrs Connolly retired in 1996 on grounds of ill health.  In the previous year she had discovered that her pensionable service record was incomplete.  She was a member of the Professional Association of Teachers (“PAT”).  In December 1995 through PAT she asked for a printout of her service information sheet.  The printout dated 8 December 1995 from the Teachers’ Pensions Agency showed pensionable service of 11 years and 140 days to 31 March 1995.  On 13 March 1996 she wrote to the Council to check this information.  From its reply dated 15 March it emerged that there had been no payments into the pension scheme when she had taught part-time or as a relief teacher, namely

September 1975 to February 1976

April 1977 to July 1977

September 1980 to April 1981

May 1984 to July 1984

September 1984 to July 1986

September 1987 to December 1988

January 1989 to July 1990

8 On 21 June 1996, PAT asked the Council for the opportunity to make a retrospective part-time pension election to include all her part-time and relief teaching as superannuable.  The Council replied on 25 June that Mrs Connolly had been told of the position in 1980 and in 1984.  It added: “In 1980 she decided not to contribute in respect of her part-time service.  She had the opportunity to review the decision in 1984.  On neither occasion did she do so”.  The Council was not prepared to support a retrospective application as Mrs Connolly had told it that she did not want to be in the superannuation scheme.  The author said that she was pursuing Mrs Connolly’s request for the transfer of superannuation contributions paid by her during her teaching service in the Republic of Ireland.  

9 On 3 July the Council sent PAT a copy of a letter allegedly sent to Mrs Connolly in 1984 although it is undated.  The Council says that the letter’s position in the file locates it to 1984.  There is no copy of the documentation allegedly sent to her in 1980, but the Council says that the superannuation records of the Superannuation Section “are clearly marked to show that she decided not to contribute to the Teachers' Superannuation Scheme in respect of her part-time employment.”

10 Mrs Connolly has said she cannot recall being supplied with any information in 1980 or 1984 relating to pension contributions or pension information in that period.  Mrs Connolly denies ever having said that she did not want to be in the Scheme.

11 PAT continued to pursue the matter on Mrs Connolly’s behalf and on 14 September 1998 the Council wrote to PAT that on the basis of legal advice it “neither can nor should agree to the retrospective election which Mrs Connolly is seeking.” On 6 October the Council advised PAT that its grievance procedure was not an appropriate route for pursuing the matter, as Mrs Connolly was no longer employed by the Council.  PAT asked for a copy of the internal dispute resolution procedure (IDRP) or complaints procedure, “whichever is appropriate”.  The Council replied that it would refer the matter to a legal adviser.

12 On 8 February 1999 PAT again asked the Council to refer Mrs Connolly’s application to its legal advisers.  PAT said the Council could not prove that on the basis of information supplied in 1980 and 1984 Mrs Connolly decided not to make a part-time election.  PAT added:

“All that has been produced in respect of 1980 is a tick list which Birmingham City Council allege confirms that Mrs Connolly was provided with superannuation information and indicates that Mrs Connolly made a decision not to contribute towards the pension scheme as a result of receiving that letter.

So far as the alleged 1984 communication was concerned PAT says 

“the Council cannot produce the tear-off slip which it is alleged Mrs Connolly returned stating that she did not wish to make the part-time pension election.”

13 On 11 February PAT wrote to Teachers Pensions, setting out the correspondence with the Council and asking it to consider Mrs Connolly’s application for a retrospective pension election.  It rehearsed the arguments that had been put to Birmingham in the correspondence.

14 In its reply of 2 March Teachers Pensions set out the circumstances in which retrospection could be granted:

“(i)
The request must be made by the employer within six months of the original election being made.

(ii)
The employer must confirm that they did not give the teacher the appropriate information at the relevant time.

(iii) The employer has to be willing to pay their share of any arrears of contributions arising from the retrospection.

As none of these requirements is met in Mrs Connolly’s case, I am afraid that it is not possible for her to make such an election.”

15 On 18 March PAT complained to the DfEE and asked it to consider the matter under Stage II of the IDRP.

16 On 28 June the appointed person, Miss S Lidster, wrote to PAT upholding Teachers Pensions’ decision.  She said that the matter of election was one for the Secretary of State and that the factors to be taken into consideration were the reason why the applicant failed to make an application earlier and whether both teacher and employer were willing to pay their respective shares of the arrears of contributions.  Secondly, if the election was likely to lead to a loss to the Scheme, the Secretary of State was entitled to reject the application.  The author concluded that the Scheme would not benefit from the receipt of arrears of contributions in Mrs Connolly’s case.

17 On 25 October 1999 the Council replied to PAT’s letter of 8 February.  It said that even if the Council’s filing practices at the time were unsatisfactory it did not negate the fact that it did approach Mrs Connolly, making her aware of the fact that an election was possible.  It said that the entry in the record to the effect that Mrs Connolly did not wish to contribute was incontrovertible.  However, the actual evidence is a note on a payroll record which reads “NCP 29/9/80”.  The Council says this means non-contributory person” indicating “that the form had been received from the teacher indicating that she did not wish at this stage to join the Teachers Pension Scheme.  A tick list is the Council’s evidence that an election letter was sent to Mrs Connolly in 1984.

18 I have seen a copy of a letter sent by the Council on 16 September 1986 in which, in regards to pension, it is stated:

“Your position with regard to pension and related benefits is governed by the provision of the Teachers Superannuation and Family Benefits Regulations, administered by the Department of Education and Science.  An explanatory booklet is available for reference a school or the education Office and a copy is issued individually to all-full-time teachers entering service for the first time or when reappointed after a break.”

The entry on the form confirms that Leaflets 199 Pen (Guide to the Scheme), 449 Pen and 735 Pen were issued to Mrs Connolly on 21 October 1986.  The Council has said a pension election form (477 Pen) accompanied the letter.  The covering letter said:

“if you have ever been subject to any Superannuating Scheme, other than the Teachers Superannuating Scheme of England and Wales, your superannuation position has been examined or re-examined and you may need to take action to preserve transfer rights within a limited period of time…”

On the tear-off slip Mrs Connolly answered “NO” in response to the question: “Have you at any time been in employment subject to the Teachers Superannuation Scheme (England and Wales) ie reckonable service paying contributions for full-time service, part-time regular service, occupational (day to day) Service?” Mrs Connolly has since said this was a mistake on her part.

19 The Council in commenting on this complaint has said that as a long-serving teacher it is reasonable to expect that Mrs Connolly would have been aware from the changes detailed in her pay advice that deductions were not being made for the periods when she was teaching part-time or as a relief.  She would have seen that pension contributions were deducted when she was in full-time employment and not when she was working part-time or as a relief teacher .
CONCLUSIONS
20 Mrs Connolly’s case is that she was not informed of her rights.  She claims the Council failed to inform her of her rights when working part-time or as a relief teacher to elect to be an active member of the Scheme.  She particularly denies receiving relevant material in 1980 and 1984, when the Council says it was sent to her.  If she was not informed of her rights that is a serious matter.  I believe she should have received notifications whenever she moved from full-time to part-time or relief teaching as well as after a break in service followed by part-time or relief teaching ie in September 1975, April 1977, September 1980, September 1984, and December 1987.  The Council says it has a record of notifying Mrs Connolly in 1980 and again in 1984.  Apparently it has no record of any other relevant notifications and that amounts in my view to administrative fault.

21 The Council does not appear to have retained the paperwork on which its records for 1980 and 1984 were based.  Hence there is no written record of any slip returned by Mrs Connolly stating that she did not wish to join the scheme when a part-time or relief teacher.  A note was however, made that she did not wish to join the Scheme.  I doubt whether such a note would have been made had Mrs Connolly not specifically stated that she did not wish to join.  Equally, I am prepared to believe that the tick made on the list in 1984 was made in the belief that the election notice was sent out.  Mrs Connolly says that no such notice reached her.

22 Mrs Connolly responded to the 1986 letter and said, mistakenly as she now admits, that she had not at any point been subject to the Teachers Superannuation Scheme.  She crossed she out the other sections relating to superannuation on the questionnaire.  The enclosed statement of Particulars of Employment drew attention to the availability of the Scheme, although it did not mention the rights of part-time and relief teachers.  However there is a note on the letter that the Guide was enclosed and the Guide made it clear that part-time teachers had to elect to join the Scheme.

23 Mrs Connolly has said she was not aware until she made enquiries in the year before retiring on grounds of ill health that her reckonable service took no account of her employment as a part-time and relief teacher.  However, I conclude that she had sufficient notice from her pay-slips that she had not been contributing to the Scheme and from the 1986 letter that an election was necessary for her part-time and relief service to count.  It does appear that she did not concentrate her mind on pension issues until retirement became a reality.  Therefore, despite the administrative fault I have identified at paragraph 19 above I do not find that that was the root cause of Mrs Connolly’s failure to elect to contribute to the Scheme when employed as a part-time and relief teacher.  Accordingly, I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

8 October 2003
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