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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

COMPLAINANT: 



Ms P L Reay

COMPLAINANT’S REP:


Hodgkinsons Solicitors (“the Solicitors”)
SCHEME:




HSBC Bank (UK) Pension Scheme

(“the Scheme”)

EMPLOYER:



HSBC Bank Plc (“the Bank”)

TRUSTEE:




HSBC Bank Pension Trust (UK) Ltd 

(“the Trustee”)
MATTERS FOR DETERMINATION
1. Ms Reay complains that following a review by the Trustee they wrongly suspended her pension that had been awarded when she had retired from the Bank on grounds of ill health.  She contended that her health had not recovered and that part of the medical evidence the Trustee had considered when reaching its decision was prepared by a physiotherapist.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS 

Trust Deed and Rule
3.
The Scheme is a non-contributory final salary scheme.  The provisions of the Scheme are governed by a Definitive Trust Deed and Rules.  The Rules that apply to Ms Reay’s pension benefits are as follows:

“Incapacity” means in relation to a Member his illness or disablement such that in the opinion of the Employer it is likely to be of sufficient duration and is of such a nature as to make it impracticable for him (or her) adequately to perform the duties of his Whole-Time employment or those of any other available Whole-Time employment with any of the Employers at a fixed salary or wages (exclusive of payments for overtime, travelling and subsistence allowances and payments and allowances made subject to the condition of their being excluded from Salary for the purposes of the Rules) not less than the last such fixed Salary or wages received by him.

4. Section 3, Part 2 of the Special Rules – Applicable to female members whose current periods of membership began before the 1st day of January 1975 - provides,

“Incapacity Pensions
2 (1) A Member who ceases to be in Service before attaining Normal Retirement Age having been required or permitted to do so on account of Incapacity (as defined in the General Rules) shall be entitled to a pension beginning on the day after such cessation and (subject as provided in rule 15 of part 5 of the General Rules) continuing for life”

5. Part 5 of the General Rules provides:

(15) Provisions relating to Incapacity Pension

Notwithstanding anything contained in the Special Rules rule 2 of part 2 of each of the sections 1 2 3 and 4 shall have effect subject to the following provisions that is to say - 

(a) if a Pensioner entitled to a pension under any of the said rules 2 recovers from his illness or disability to any extent before attaining Normal Retirement Age but does not re-enter Pensionable Service as defined in the relevant Special Rules the Trustee may at any time or times thereafter but not after his attainment of Normal Retirement Age and subject to the Preservation Requirements suspend reduce or suspend and reduce his pension under the said rule 2……

(b) if a pension is suspended or reduced under paragraph (a) of this rule the Trustee may terminate the suspension or reduction at any time.

the Trustee may require any Pensioner to whom this rule applies to provide evidence of his continued illness or disability (including evidence as to his earnings) and/or to undergo an examination by a qualified medical practitioner named by it and may accept such evidence or a certificate by such practitioner that the Pensioner has recovered from his illness or disability to any extent as conclusive evidence of such recovery and if he refuses or neglects to provide such evidence or undergo such examination within one month or within such longer period as it may allow it may exercise any discretion conferred on it by this rule on such assumption as to his recovery as it thinks fit.

and part 5 of these General Rules shall in relation to a Pensioner whose pension is suspended or reduced under this rule either not have effect or have effect subject to such modification if any as the Trustee determines. 

KEY FACTS 

6. Ms Reay started work with the bank on 13 August 1973.  On starting work she joined the defined benefit section of the Scheme.  In 1988 she sustained a fall at work while carrying tally rolls.  She had a number of episodes of back pain.  On 3 July 1991 she reported straining her back while lifting money bags at work.  She developed right sacro-iliac pain and was off work from that date onwards and at the time of her retirement was on “leave without pay”.  Ms Reay applied for ill health retirement.  

7. On 7 April 1992 Ms Reay was examined by a medical officer in connection with her claim for Sickness Benefit.  At that time Ms Reay was 16 weeks pregnant.  The examining medical officer reported that Ms Reay’s symptoms (low back pain radiating down the right leg to the knee) had worsened during her pregnancy.  The Doctor said that: “From what she says, a lower spine X-ray had shown a congenital anomaly in the lower lumbo-sacral spine with associated degenerative changes in the area.  The examining medical officer said that Ms Reay would remain unfit for work until some considerable time after her confinement.  She did not return to work after the birth of her child.

8. On 15 July 1993 Dr Blair (then Ms Reay’s GP) wrote to the Bank’s Chief Medical Adviser.  He said that Ms Reay continued to have troublesome low back pain which she described as a fairly constant pain across the lower back, that was aggravated by standing, sitting for any length of time, bending forward and while lifting.  Dr Blair said that he had hoped that there would have been an improvement in Ms Reay’s symptoms following the end of her pregnancy in September 1992, but that had not been the case.  Dr Blair said that he hoped that there would be gradual improvement in her symptoms and that she would be fit to return to suitable work.  In conclusion Dr Blair said that Ms Reay would suffer continuing back pain and would always have to be careful when lifting etc.  However, he felt that Ms Reay should be encouraged to return to work although there would be some doubt, particularly in the short term, as to her ability to render regular and efficient service.  

9. On 8 October the Bank’s Chief Medical Adviser examined Ms Reay.  On 12 October the Chief Medical Adviser wrote to the Area Personnel Manager responsible for Ms Reay.  He said that the case was very difficult to assess clinically.  He said that it would be wrong to say that Ms Reay was not disabled as there were clear signs of problems.  However, he believed that Ms Reay was making a great deal of her disability and that she was capable of meeting the suggestion made by Dr Blair that she return to part-time work.  Ms Reay was granted ill health retirement with an actual service pension on 31 December under Part 2 of Section 3 of the Rules.  That award was subject to annual reviews.

10. In November 1995 and June 1997 the Trustee carried out ill health retirement reviews of Ms Reay’s pension.  Although reviews were supposed to be carried out annually no further review was carried out until October 2000, when the bank was contacted anonymously, saying that Ms Reay was taking line dancing classes and had also painted her house. On 11 October MIS asked Ms Reay’s GP (then Dr Kennedy) for a report on her condition.  On 16 October Dr Kennedy wrote to MIS.  He said that Ms Reay’s medical record showed that she had first experienced back problems in April 1988 following a fall at work.  She had complained of pain in her right sacro-iliac region which radiated down the right leg.  That had improved with rest and analgesics and she had been off work for approximately three weeks.  Dr Kennedy said that in August 1989 she again had back pain that had apparently started while standing at the counter at work.  She had been given an injection of steroid into the right sacro-iliac joint and returned to work after about three weeks absence.  Dr Kennedy went on to say that the injury which apparently triggered her retiral from work occurred in February 1991 when she reported straining her back while lifting heavy money bags at work.  She received treatment and also went to a physiotherapist, but after six months there was minimal improvement in the pain.  

11. Dr Kennedy said that, on 10 September 1991, Ms Reay had an X-ray.  The Radiological report said “LUMBAR SACRAL SPINE: There is minimal spondylosis present and there is partial sacrilisation of LV/5.  There is no radiological evidence of metastatic bone disease however.  The disc spaces are all intact and the SI joints normal in appearance.  I do note that there are mild degenerative changes between the sacralised (LV/5) and the ala of the right side of sacrum.” 

12. Dr Kennedy went on to say that as there was minimal improvement in Ms Reay’s symptoms her then GP (Dr Marshall) had referred her to a Consultant Orthopaedic Surgeon.  In the referral letter Dr Marshall outlined the background to the case and said that as Ms Reay’s pain had continued he had thought that there was a big psycho-somatic element.  He gave the results of the X-ray.  The Consultant found her to have a good range of back movement and felt that she was suffering from mechanical back pain.  She was advised to avoid heavy lifting. Dr Kennedy said that Dr Marshall had suggested to Ms Reay that she return to work, but she had refused to accept his final certificate, saying that she was not fit to carry out her normal duties.

13. Dr Kennedy said that since 1991 Mrs Reay had complained of constant low back pain for which she took regular analgesia.  He said that she had undergone several courses of physiotherapy and had also attended an osteopath on a regular basis.  Dr Kennedy said that she was able to perform all activities of daily living, but the intensity of her pain varied on a daily basis and was aggravated by certain activities such as bending, lifting and sitting or prolonged periods in the same position.  Dr Kennedy went onto say that in 1995 a repeat X ray of Ms Reay’s lumbar sacral spine and pelvis demonstrated only slight deterioration in the degenerative change which was a little more marked between the fourth and fifth lumbar vertebrae than on the previous X-ray.  Dr Kennedy said that at other times Ms Reay had complained of pain in her thoracic spine and in her neck.  He said that on those occasions X-rays had been taken of the thoracic and cervical spine, but no abnormalities had been detected.  In his summary Dr Kennedy said that Ms Reay was capable of all activities of daily living and was able to manage stairs and drive a car.  He said that she worked as a driver for the Scottish Ambulance patient transport service and that she tried to keep herself active by participating in line dancing.  He said that the pain intensity varied on a daily basis and was aggravated by certain activities such as bending and lifting.  He said that he did not see her level of pain and disability improving with time, and in view of the fact that most people develop increasing degeneration with increasing age, he thought that her pain and disability would naturally progress.

14. Dr O’Donnell, the Senior Medical Officer at MIS, who was assisting the Trustee, saw Dr Kennedy’s report and considered that it raised a number of questions and concerns.  As a result he told the Trustee that in his view, clinical assessment of functional capacity without some form of objective measurement could be extremely misleading.  The Trustee arranged for Ms Reay to attend a Blankenship Functional Capacity Evaluation (FCE) on 13 November 2000.  On that day Ms Reay was seen by Mr Bannister, a Chartered Physiotherapist, and holder of a Certificate of Competency as a Functional Capacity Evaluator, issued by the Blankenship Group.  In his report Mr Bannister said that Ms Reay had attributed a reported back problem to a fall down steps at work approximately 12 years ago.  She had told him that since then her back pain had progressively worsened and that it severely restricted her daily activity.  Her major complaint was of constant low back pain which at worst could radiate to the right leg.  That was the major obstacle in the path of a return to work.  However, Ms Reay said that she was able to go line dancing for about one hour twice weekly, and that she worked as a voluntary ambulance car driver that involved her driving for up to 30 minutes once or twice per week.

15. In his conclusions and recommendations Mr Bannister said that his report had identified what Ms Reay was prepared to do as opposed to what she was capable of doing.  He said that based on the FCE data obtained, there was good objective evidence to demonstrate that Ms Reay was capable of a return to modified work in her former job.  He said that the overriding impression was that of a patient with some reported lower back pain with a mild behavioural component associated with the presentation of the signs and symptoms.  He reported that some low-grade and inconsistent effort was given for the FCE, and Ms Reay did not indicate any motivation for immediate return to regular work, with no reported vocational plans.  Mr Bannister made some recommendations regarding Ms Reay’s needs should she return to work.  He said that overall the FCE result was poor, indicating some inconsistent and sub-maximal effort not related to pain or known impairment.  He said that the data indicated that Ms Reay had tried to control the results of the FCE in order to appear more disabled than was actually the case.  Mr Bannister gave a number of examples of areas that in his view did not correlate or were equivocal.  They included a reported standing tolerance of only 10 minutes against her standing for one hour 15 minutes continuously during the evaluation.  (Note: Ms Reay later disputed that saying that she did not stand continually for that time.  She said that she kept sitting and pacing the floor and a lot of the tests had been undertaken when she was seated.) In his conclusion Mr Bannister said that the overall impression was that of a relatively young patient with some level of low-grade disability who felt that she could not cope with work anymore and was not motivated to do so in any capacity.  However, the sub-maximal FCE data and overall activity profile established indicated a patient with a good functional profile who could shop, dance, cook, drive and perform all her own personal care needs.  

16. Dr O’Donnell then considered the results of that test in assessing Ms Reay’s actual incapacity together with what he considered were inconsistencies in the earlier report prepared by Dr Kennedy.  He reported his findings to the Trustee on 28 November.  In January 2001 the Assistant Secretary to the Trustee prepared a paper for the Committee summarising the case so that they could review Ms Reay’s ill health pension based on the current medical evidence and information obtained.  The paper said that the report from Dr Kennedy indicated that Ms Reay was able to work as an ambulance driver and that she also “…tried to keep herself active by participating in line dancing”.  It went on to say that the Blankenship report detailed Ms Reay’s line dancing and ambulance driving activities. The paper said that the report confirmed that Ms Reay suffered from some back pain but with minor rehabilitation and provision of some special seating she could resume work as a bank clerk.  It said that the assessment showed some signs of exaggeration of incapacity and inappropriate pain behaviour and that it highlighted and explained the difference between Ms Reay’s own assessment of her condition and the actual minimal restrictions her back pain imposed on her daily life.  The paper also said that Ms Reay’s current pension was £4,352.16 per annum.   

17. The Discretionary Committee considered the case at their meeting on 28 March.  They had before them the paper prepared by the Assistant Secretary in conjunction with MIS.  That incorporated the assessment from Dr O’Donnell.  The Committee also had a copy of Dr Kennedy’s report dated 16 October 2000; the Blankenship FCE Report, and additional evidence regarding Ms Reay’s line-dancing activities.

18. The Discretionary Committee unanimously agreed that the Trustee should write to Ms Reay giving her three months notice that they intended to suspend her pension under Rule 15 of Part 5 of the General Rules (paragraph 5).  On 29 March Mr Crosbie, the Bank’s UK Pensions Manager wrote to Ms Reay telling her about that decision and that her last pension payment would be made in June.  Ms Reay appealed under stage 1 of the Internal Dispute Resolution (IDR) Procedure.  She contended that her health had not improved from that which appertained when she had been medically retired.  She questioned the reliability of the Blankenship report.  In a letter dated 20 April her Solicitors gave a number of reasons for their concerns over the Blankenship system.  They contended that the system did not produce objective test results of physical capacity.  The Solicitors also gave details of the criticisms that Ms Reay had made to them about the content of the Blankenship report.  They said that Ms Reay was of the view that the report was unfair, inaccurate and that it should not be relied upon as a vehicle for removing her pension.  The Solicitors said that there had been several legal cases concerning the Blankenship system.  They referred specifically to the case of John Michie Mearns v Smedvig Ltd and Others (decided 25 November 1998 in the Court of Sessions by Lord Eassie where application to have a Blankenship test carried out on the claimant failed.  The Trustee sought further information from MIS about  the nature of the Blankenship report and asked Dr O’Donnell to expand on the comments made in his previous assessment of the case.  

19. On 5 May Dr O’Donnell wrote to Mr Crosbie commenting on the points raised by the Solicitors.  He said that he was experienced in occupational medicine with training in evaluating individuals for the purposes of incapacity benefit, industrial injury disablement benefit and other social security benefits.  He said that he was confident that the assessment gave a true picture of actual incapacity and explained inconsistencies seen in medical evidence supplied to MIS by doctors.  On 8 May Mr Grant Managing Director of Blankenship FCE & Rehab Ltd wrote to Mr Crosbie with comments on the points the Solicitors had raised about the system.  He said that given the particular circumstances of the legal case referred to by the Solicitors it was his view that Lord Eassie had reached an entirely appropriate and proper conclusion of by denying that application.  He pointed out that in other cases, the courts had deemed the Blankenship evaluation to be useful. 

20. On 5 June Mr Crosbie wrote to the Solicitors saying that he had reviewed Ms Reay’s case under Stage 1 of the IDR procedure.  He enclosed the letter dated 8 May from Mr Grant (paragraph 19) together with other documentation about the system.  He outlined the Trust Deed and Rules that applied to an Incapacity Pension.  He also referred to an Explanatory Booklet dated October 1990 (the version that applied at the date of Ms Reay’s retirement) and enclosed a copy of the Group’s question and answer sheet headed “Retirement on Medical Grounds”.  He recited the wording of the Explanatory Booklet relating to ill-health retirement.

21. Mr Crosbie gave details of the powers the Trustee had used in coming to their decision.  He said that under the Rules of the Scheme, it was for the Trustee to consider whether any reviews of ill health pensions were to be made and their frequency.

22. Mr Crosbie went on to say that the latest review of Ms Reay’s ill-health pension had started in 2000.  He said that MIS had considered Dr Kennedy’s letter dated 16 October 2000 and in view of some of the comments made in that letter they had decided that a Blankenship Evaluation Report should be obtained.  That evaluation had been carried out on 13 November.  The report of the evaluation had been submitted to the Trustee’s pensions administrators for preparation of a paper to go to the Discretionary Committee for consideration.  Mr Crosbie gave details of how the Discretionary Committee had reached its decision and the factors that had been taken into account when coming to that decision.  He said that the Committee had had access to the following;

· Committee referral paper submitted by the Trustee Secretariat which incorporated a current assessment of the case by Dr O’Donnell dated 28 November 2000

· Dr Kennedy’s letter dated 16 October 2000

· Explanatory material entitled “The Functional Capacity Evaluation Explained”

· Information about Ms Reay’s line dancing activities including that she taught line dancing classes

23.
Mr Crosbie said that the Committee had referred to Dr Kennedy’s letter, the contents of the Blankenship Evaluation Report and Dr O’Donnell’s summary.  He said that after careful consideration the Committee unanimously decided that there was sufficient evidence in the Blankenship report that Ms Reay had recovered from her medical condition to warrant suspending her ill health pension from 1 July 2001 until normal retirement date.  The Committee had noted that Dr O’Donnell had summarised his assessment of the case as follows:

“ Ms Reay is currently able to work part-time as an ambulance driver and is also able to participate in activities such as line dancing.  A Blankenship FCE confirms that she suffers from some back pain, but that with fairly minor rehabilitation and provision of special seating she could resume work as a bank clerk.  The assessment showed some signs of exaggeration of incapacity and inappropriate pain behaviour.  This assessment highlights and explains the difference between her own assessment of the severity of her condition and the actual fairly minimal restrictions that her back pain imposes on her activities of daily living.  The best expectation of the role that she could currently perform is any sedentary or clerical role” 

24. Mr Crosbie confirmed that the Blankenship Evaluation Report had been requested by MIS because of certain aspects reported in Dr Kennedy’s letter.  Those being that;

a) any reference to pain was not as a result of any medical tests but based on comments from Ms Reay (and the prescription of pain killers was noted)

b) the changes in Ms Reay’s spine and lumbar region are described as minor

c) she was capable of all daily activities and (able) to manage with difficulty stairs and drive a car

d) notwithstanding (c) she worked as a driver for the Scottish Ambulance patient transport service

e) she kept herself active by participating in line dancing 

25. Mr Crosbie said that in view of Ms Reay’s concerns about the Blankenship System he had asked both Dr O’Donnell and representatives from Blankenship FCE Ltd for comments on the points raised.  He responded to the points that the Solicitors had raised and the comments made by Ms Reay.  In conclusion Mr Crosbie said that he had reviewed Ms Reay’s case fully and he believed that the Discretionary Committee had made a reasonable and fair decision when they had decided to suspend payment of Ms Reay’s ill health pension and that the Committee had considered all the relevant facts.  He said that he had no reason to believe that the Committee’s decision should be overturned.  

26. On 25 June Dr Kennedy wrote to the Solicitors in response to a request from Ms Reay that they do that.  He referred to his letter dated 16 October 2000 (paragraph 10) and enclosed a copy of that letter together with other letters from Ms Reay’s notes.  Dr Kennedy referred to the final paragraph of his October letter when he had said that the level of pain experienced by Ms Reay varied on a daily basis.  He said that from reviewing her medical records that would not appear to represent any improvement from when she had first had her back problem.  He pointed out that it would be seen from the enclosures that the then Benefits Agency had considered her unfit for work in 1992 and 1994 and as there had been no improvement in her back pain it could be assumed that if the same rules were applied now as then she would remain unfit for work.  Dr Kennedy referred to his previous comments that Ms Reay was capable of all activities of daily living and was able to manage stairs and to drive a car.  He said that although she experienced back pain she had learnt to live with it and adapt her lifestyle accordingly.  

27. Dr Kennedy went on to say that Ms Reay regularly attended a private osteopath for treatment to her lower back and used her line-dancing as a means of exercise to try and maintain her mobility.  He referred to her being employed as a car driver and said that that involved taking patients from their home to various hospitals.  The patients were mobile and did not require any assistance and as a result Ms Reay could manage that without putting any additional strain on her back.  Dr Kennedy again referred to his October 2000 letter where he had said that he did not anticipate any improvement in her level of pain and disability over time.  He said that that was generally true for people with low back pain, as they learn to live with their pain and disability and alter their lifestyle accordingly.  He believed that that was true of Ms Reay.  Dr Kennedy ended his letter by saying that Ms Reay had not had any recent X-rays of her lower back and had not had a recent review by an orthopaedic specialist.

28. Ms Reay complained through the Solicitors under stage 2 of the IDR procedure.  On 20 November she attended for a medical examination undertaken by Professor Court-Brown.  In the history section of his medical report Professor Court-Brown said that Ms Reay had said that her back pain took the form of a constant underlying ache in her lower spine which was exacerbated by activity.  She said that she was in pain when she rose from a chair or got out of bed or if she undertook any lifting or carrying.  She said that she avoided lifting and carrying objects and that the pain had gradually worsened over the last eight years.  As far as her function was concerned she said that she was able to drive a car and that she did not have too much pain when she was at home.  She said that she was in pain when she walked outside and used her car when possible to get around, although she only used a stick to walk upstairs.  As far as her social activities were concerned she said that she went line dancing once a week and trained children to line dance.  She said that she did not undertake energetic line dancing and that the dancing was mainly social.  She also undertook some voluntary work as a car driver with the Scottish Ambulance Service, although she was sometimes unable to do that because of back pain.  She said that she found it difficult to undertake all household activities with ironing and vacuuming being particularly uncomfortable.  

29. Professor Court-Brown said that he was not familiar with the Blankenship Evaluation tests although he had looked at them with some interest.  He said that they appeared to be designed to check the veracity of the patient and to discover signs that suggested the patient was exaggerating or manufacturing symptoms.  He said that some of the tests appeared to have no particular basis in clinical work that he knew of and that virtually all of the tests seemed to show that Ms Reay was dishonest.  He said that the consistency of the tests suggested to him that they were at fault rather than Ms Reay who presented her symptoms in a fairly standard way with no contradiction between her story and that of her GP’s.

30. Professor Court-Brown went on to say that he did not understand the need for testing Ms Reay’s ability to use her arms or shoulders.  He said that that had no clinical implications but it would appear that because she seemed to have performed the tests sub-maximally that was used to discredit the results of the tests that might be more relevant.  Professor Court-Brown said that Ms Reay had had major surgery to her left shoulder and he would have been very surprised if it was normal.  With regard to line dancing he said that it was possible for people with back pain to undertake reasonable strenuous activity for a short period.  He said that they often had pain afterwards, but accepted the situation.  He said that line dancing for one hour was very different from carrying out a full time job on a daily basis.  In conclusion Professor Court-Brown said that he could see no reason to disbelieve Ms Reay’s story that she had back pain.  He said that he did not find the Blankenship tests impressive and he was concerned about the consistent reference to inconsistencies in Ms Reay’s presentation.  He suspected that the tests were designed to produce inconsistencies.

31. On 11 December the Solicitors wrote to Mr Crosbie enclosing a copy of Professor Court-Brown’s report.  They said that they were awaiting some further information from him.  On 12 December Professor Court-Brown wrote to the Solicitors enclosing a copy of his CV.  He said that he thought it unlikely that Ms Reay’s condition had changed very much from 31 December 1993.  On 18 December the Solicitors wrote to Mr Crosbie enclosing copies of Professor Court-Brown’s CV and his letter dated 12 December.  

32. On 7 January 2002 Dr O’Donnell wrote to Mr Crosbie saying that he strongly disagreed with Professor Court-Brown’s conclusions.  He made the following comments:

· It is self-evident that if one is capable of performing a regular driving job, one should be capable of any sedentary or semi-sedentary job, such as might be found in a banking environment.

· It is now accepted that the best rehabilitation for back pain occurs within work.

· It is clear that Professor Court-Brown has dwelled mainly on suggestions of dishonesty.  Even accepting that Ms Reay is totally honest, Dr O’Donnell could think of no reason why she should not be rehabilitated back into her original employment.  Indeed, he said if  asked to assess her health for pre-employment purposes in the Bank, he would only be able to advise that she should be considered fit, and any other advice would render her intended employers and him  liable under the Disability Discrimination Act.

· He felt that Professor Court-Brown has not addressed the occupational health and rehabilitation aspects of this case and advised that his comments did not alter  his opinion.  

33. In advance of the Appeals Committee hearing Mr Crosbie prepared a paper outlining the background of the case.  He said that a key aspect of the disagreement between Ms Reay and the Trustee was her functional capacity.  He detailed Professor Court-Brown’s and Dr O’Donnell’s differing opinions.

34. On 20 March the Appeals Committee met.  They considered the papers relating to Ms Reay’s stage 2 appeal.  The Committee considered that appropriate reports had been obtained and reviewed by Dr O’Donnell.  They considered that there were inconsistencies in Dr Kennedy’s report, and the Blankenship FCE report had helped Dr O’Donnell and the Trustee to consider Ms Reay’s case further.  The Committee also had access to Professor Court-Brown’s comments on Ms Reay’s medical condition and lifestyle.  They considered that there was a lack of objectivity in the Professor’s report and noted that Dr O’Donnell had seen that report and had confirmed that it did not alter his previous opinion.  The Committee also noted that in Dr O’Donnell’s view, the Professor had not addressed the occupational health and rehabilitation aspects of Ms Reay’s case.  The Committee referred to the Rules which related to recovery to any extent and that, in Dr O’Donnell’s view, Ms Reay met a higher test of recovery than that set by the Scheme.  The Committee took the view that the Blankenship Report together with Dr O’Donnell’s opinion could be relied upon by the Trustee to determine Ms Reay’s functional capacity.  The Appeals Committee was firmly of the view that Ms Reay had recovered to an extent that allowed the Discretionary Committee to properly decide to suspend her pension to normal retirement date.  The Committee rejected Ms Reay’s appeal against the Stage 1 IDR decision, which had confirmed the original decision by the Discretionary Committee.

35. On 25 March Mr Crosbie wrote to the Solicitors informing them of that decision,  outlining the reasons for that decision.

36. Ms Reay complained through the Solicitors to my Office.  She contended that her health had not recovered and that part of the medical evidence the Trustee had considered when reaching its decision was prepared by a physiotherapist.  

37. In his response to Ms Reay’s application Mr Crosbie, on behalf of the Trustee, outlined the background to the case.  He acknowledged that although reference had been made to Ms Reay driving an ambulance the Trustee acknowledged that she in fact drove a car rather than an ambulance.  However, he said that the Trustee still had concern because driving of any description, and particularly the driving of patients for the transport service, formed part of the overall inconsistent message being given about Ms Reay’s functional capacity, for example it was not consistent with the statement that “she could only “paddle” around the house” and “the pain increases as soon as she goes outside”.  He contended that those comments were also inconsistent with the line dancing activity.

38. In their response (dated 25 November) the Solicitors made a number of comments on Mr Crosbie’s observations.  They said that Ms Reay had not previously seen Dr O’Donnell’s comments on the Blankenship report nor his comments on the evidence provided by Professor Court-Brown.  They said that Ms Reay had asked them to point out that the Trustee may require a pensioner to provide evidence of continued illness or disability and to undergo an examination by a qualified Medical Practitioner named by it and to accept such evidence or certificate by such Practitioner that the pensioner has recovered from his illness or disability etc.  However, she had only been examined by Professor Court-Brown who is a Senior Orthopaedic Specialist and who had confirmed that Ms Reay’s position had worsened from when she was originally granted her pension.  The Solicitors pointed out that Dr O’Donnell had not examined Ms Reay, although his evidence relied upon the so-called evidence of the Blankenship examination which had been carried out by a Physiotherapist.  The Solicitors said that Ms Reay did not believe that the Physiotherapist would qualify under the heading “a qualified Medical Practitioner”.  

39. The Solicitors went on to say that the Trustees appeared to have overlooked the need to compare the physical state of Ms Reay as of 2001 compared with that at the end of December 1993.  They said that it seemed that Dr O’Donnell had not given any consideration to the medical evidence that was available in 1993 and neither had he examined Ms Reay or considered the medical records and X-Rays that would have clearly shown a progressive worsening of her position.  The Solicitors said that instead the Trustee appeared to have relied upon the fact that Ms Reay was able to drive a car (that being referred to as an ambulance).  Mrs Reay in fact drove patients from time to time although that work was limited and often amounted to no more than one or two journeys per month.  The Solicitors said that the Trustees also maintained that as Ms Reay was able to line dance she was therefore fit for work.  However, that belied the fact that Ms Reay had been advised by her GP that she should endeavour to mobilise her back and that line dancing was an entirely suitable type of exercise for somebody with a back problem.  In conclusion the Solicitors said that if there had been an improvement in her condition it would have been necessary to compare the reports and X-Rays that were obtained in 1993 and on subsequent occasions against current X-Rays in order to see whether or not there had been a recovery.  They contended that that was borne out by Rule 15 Part 5 which says that there had to have been a recovery.  Ms Reay maintained that the evidence from Professor Court-Brown and her GP showed that there had been a worsening of her condition as against her condition in 1993.

40. On 17 December the Solicitors wrote to my Office enclosing a copy of an Incapacity Assessment review that the then Benefits Agency had carried out on Ms Reay in connection with her claim for Incapacity Benefit.  That confirmed that she remained entitled to that benefit.  

41. On 19 December Mr Crosbie responded to the Solicitors’ comments.  He said that under Rule 15 the most important provision was contained in paragraph (a).  All that was required under that rule was that the member has made a recovery from their illness or disability to any extent.  The Trustee decided whether “recovery” has taken place.  If the Trustee considered that recovery has taken place then it could decide to suspend and/or reduce the member’s pension.  Paragraph (c) of Rule 15 gave the Trustee authority to require (but the Trustee is not obliged to require) an ill health pensioner to provide evidence of continued illness or disability and/or to undergo an examination by a qualified medical practitioner.  That is to help the Trustee determine whether “recovery” had occurred.  Mr Crosbie said that there were three important points to consider-

· There is more to the test than the results of an examination because the Trustee is able to take into account any relevant evidence in making its decision under paragraph (a);

· There is no description in paragraph (c) of what constitutes an examination by a “qualified medical practitioner”.  The Trustee would argue that an examination by a qualified physiotherapist would satisfy this test and, in the event of any doubt, the summary prepared by Dr O’Donnell as a result of the Blankenship evaluation is an appropriate report to consider under paragraph (c); and

· Ms Reay has had the opportunity to put forward her own evidence, and did put forward the evidence from Professor Court-Brown (which the Trustee received and considered after Stage 1 of the IDR Procedure) 

42. Mr Crosbie said that the Trustee obtained appropriate medical evidence to help in its decision making process.  The Blankenship Evaluation report was but a part of the overall body of material that the Trustee and Dr O’Donnell had considered.  He said that the Discretionary Committee initially reviewed a number of papers which started from Dr Blair’s letter of 15 July 1993 (paragraph 8) and a disability report dated 9 November 1993, through the 1995 and 1997 review papers up to date.  Those papers would have been seen by Dr O’Donnell.  Mr Crosbie maintained in view of that that the Solicitors were incorrect to suggest that the decision had been based only on the current position without a review of what the reports originally showed.  He said that when the review was carried out Dr O’Donnell had observed that there was inconsistent messages coming out of the medical report from Ms Reay’s GP.  Mr Crosbie maintained that the Blankenship Evaluation showed that Ms Reay could do more than she was indicating from her own subjective reporting.  For example it had been said that she could only “paddle” around the house.  He said that driving patients to and from hospital and Ms Reay’s line dancing activity were seen as being inconsistent with her perception of her state of health.  In conclusion Mr Crosbie said that the Trustee had reviewed all the available evidence and had decided that that it did not provide evidence to suggest the Trustee’s Discretionary Committee had made an inappropriate decision.

33. 43.
In a further letter to my Office covering Ms Reay’s claim for benefit Mr Crosbie said that the test required under the Trust Deed and Rules was a different one to any the Benefits Agency might have carried out.  He contended that any incapacity assessment by the Agency was not relevant to the Trustee’s decision.  

CONCLUSIONS

44. The potential amount of money involved in this case is quite substantial.  On the basis that Ms Reay’s pension at January 2001 was £4,352 per annum the total amount that might have been due to her from 1 July 2001 (when her pension was withdrawn) up until her 60th birthday, if her pension had not been withdrawn, is in excess of £65,000.  That figure does not take into account any annual uprating of the pension.  In view of that, and the fact that possible exaggeration of symptoms was an issue in this case, it seems perfectly reasonable for the Trustee to have obtained as much objective evidence as possible before deciding to suspend Ms Reay’s pension.

45.
Before Ms Reay took early retirement there were a number of medical opinions that Ms Reay should be encouraged to return to work.  However, in every instance Ms Reay appears to have resisted carrying out those recommendations.  In February 1992 the Consultant Orthopaedic Surgeon, to whom Ms Reay had been referred to by her then GP (Dr Marshall), told her that she should go back to work as soon as possible (paragraph 12).  Dr Marshall then suggested that to her but she refused saying that she was not fit to carry out her normal duties (paragraph 12).  Dr Blair repeated Dr Marshall’s comments in his letter dated 15 July 1993 to the Bank’s Chief Medical Adviser (paragraph 9).  The Chief Medical Adviser in turn told the Personnel Manager that in his view Ms Reay was making a great deal of her disability and that she was capable of meeting Dr Blair’s suggestion.  Despite those opinions Ms Reay was granted ill health retirement on the basis that yearly reviews were to be carried out on her condition.  

3. 46.
It is not clear from the papers that I have seen why she was thought to meet the criteria for an incapacity pension.  That is particularly unfortunate as the question to be considered in any subsequent review was whether she had recovered to any extent from the illness or disability which had caused such a pension to be granted.  Thus any such review needs to refer back to her condition at the when she was awarded the pension.  

47. The Trustee was supposed to carry out yearly reviews of Ms Reay’s condition and consequently her ill health retirement pension.  The first review was carried out in 1995 with another in 1997. It was unfortunate that annual reviews were not carried out as if they had been then a much closer check could have been kept on Ms Reay’s condition.  The Trustee would have been better placed to decide whether her condition was getting better or worsening.  

48. When arriving at their decision to suspend Ms Reay’s pension the Trustee made much of the fact that she was able to “work as an ambulance driver” and partake in line-dancing classes.  The briefing paper prepared for the Discretionary Committee in January 2001 said that Ms Reay was “able to work as an ambulance driver” (paragraph 16).  In his paper to the Appeals Committee Mr Crosbie also refers to Ms Reay as being able to drive an ambulance and being capable of performing a regular driving job (paragraph 33).Clearly Ms Reay did not drive an ambulance and neither did she undertake a regular driving job.  What she did do was occasionally to drive patients from their home to hospital.  That activity was undertaken on a voluntary basis and in no way could it be described as a regular driving job.  Such a description in the briefing paper of Ms Reay’s activities could have given the Discretionary Committee and indeed the Appeals Committee the wrong impression of just what Ms Reay was capable of doing.  

49. Clearly each party has substantially different views of the merits or otherwise of the Blankenship system.  Based on the FCE data and Dr O’Donnell’s views the Trustee contend that there was objective evidence from the test to demonstrate that Ms Reay was capable of a return to modified work in her former job.  .  However, Professor Court-Brown disputed the objectivity of the Blankenship report and called into question its findings.  His opinion was that the clinical picture that Ms Reay presented was not inconsistent to her purported state of health, contrary to the conclusion of the Blankenship evaluation.  Professor Court-Brown said that he thought it unlikely that Ms Reay’s condition had changed very much from 31 December 1993.  Dr O’Donnell in a further commentary cast doubt on the Professor’s opinion.  I observe that whilst Dr O’Donnell said that the Professor has not addressed the occupational health and rehabilitation aspects of this case, it seems to me that Dr O’Donnell, has himself addressed a different question to that which the Rules required the Trustees to answer.  That question is not whether Ms Reay is capable of work (whether or not as a new recruit) but whether she has recovered from her illness or her disability.  

50. I note that the Trustees have not sought to argue that they regard Dr O’Donnell’s opinion as conclusive and strictly therefore I doubt whether I need to resolve the question of whether a Chartered Physiotherapist comes within the definition of a “qualified medical practitioner.” At the risk of incurring the wrath of my wife, who is a Chartered Physiotherapist, I do not accept the argument advanced by the Trustees that the physiotherapist should be so regarded.  In the context of the scheme I am sure the words are intended to refer to a doctor and not to a member of an ancillary or supplementary medical profession.  

51. I can see why Trustees and those advising them could be attracted to a machine or a procedure which purports to show whether a person is making maximum effort, or is seeking to exaggerate their symptoms.  The evidence ultimately before the Trustees casts some doubt on whether the particular process used by the Physiotherapist can be relied upon for that purpose.  Without a similar process having been undertaken at the time when Ms Reay was judged to meet the relevant criteria, such evidence seems to me to be of rather less weight than it appears to have been accorded.  

47. 52.
In my view the Trustees did not have before them adequate medical evidence on which they could reach the view that Mrs Reay had recovered from her illness and disability.  Without casting any aspersion on Dr O’Donnells ability it is clear to me that his further involvement will inevitably cause Ms Reay to feel that justice will not be seen to have been done if the matter is remitted back for the Trustees to make a decision based on his further advice, My direction therefore takes account of this.

DIRECTION
53. The Trustee should arrange for Ms Reay to be examined by an appropriate independent medical practitioner selected in agreement with Ms Reay provided that if such agreement has not been reached within 56 days of the date of this determination, then the matter should be referred back to me for a suitable doctor to be nominated.  The medical practitioner should be asked to advise whether Ms Reay’s illness or disability has improved to any extent since her pension came into payment.  The Trustee must take this opinion into account and should re-consider the decision to suspend Ms Reay’s pension within 28 days of the medical practitioner’s opinion being received.
DAVID LAVERICK

Pensions Ombudsman

9 March 2004
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