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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr B Sankey

Representative: 
National Association of Schoolmasters and Union of Women Teachers (NASUWT)
Respondents:
St Helens Metropolitan Borough Council (St Helens)


Teachers Pensions (TP), acting as administrators of Teachers Pension Scheme on behalf of DfES

MATTERS FOR DETERMINATION 

1. Mr Sankey alleges that there was a delay by TP in processing his application for early retirement on ill-health grounds and, as a result, he has lost 32 weeks’ pension.

2. Mr Sankey also alleges that St Helens did not supply him with ill-health retirement application forms until the day after he left employment leading to a loss of 32 weeks’ pension.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.

KEY SCHEME REGULATIONS

4. The Teachers’ Pensions Regulations 1997

4.1. Part E – Benefits

Regulations E(4)(1) to E(4)(5) determine which “case” a member falls into when qualifying for retirement benefits. Case C is applicable to Mr Sankey and is defined as follows under Regulation E(4)(4):

“In Case C the person – 

(a) has not attained the age of 60,

(b) has ceased after 31 March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining age 60, and

(d) is not within Case D…”

Regulation E4(8) confirms when entitlement to payment of benefits takes effect and states:

“In Case C the entitlement takes effect –

(a) where, immediately before the person became incapacitated he was in excluded employment, on the day after the last day of his excluded employment; and

(b) in any other case, as soon as the person falls within the Case …..had there not been a requirement that the Secretary of State notify that person that he has not exercised his powers of direction…, 

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.”

4.2. The definition of “Incapacitated” under the regulations is:

“A person is incapacitated –

In the case of a teacher…while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so.”

MATERIAL FACTS
5. Mr Sankey was employed by St Helens Metropolitan Borough Council as a teacher at Newton-le-Willows Community High School. He had been unwell for some time and finally went on sick leave in March 1998.

6. On 26 June 1998 Mr Sankey attended a medical examination with Dr Page, an Occupational Health Officer for St Helens, who suggested that he apply for ill health retirement benefits.  Mr Sankey returned to Dr Page on 3 July 1998, informing her that he wished to proceed with ill-health retirement.

7. Having telephoned St Helens on 6 July 1998 to request application forms for payment of ill-health benefits, Mr Sankey was advised that the forms could not be sent until St Helens had received a report from Dr Page. Mr Sankey asked Dr Page to send her report.

8. Mr Sankey received a letter from St Helens dated 15 July 1998 informing him that as a result of Dr Page’s report, they would be terminating his employment since he was “permanently unfit to work as a teacher” and he had 10 days to appeal against the decision. Mr Sankey confirmed to St Helens that he did not wish to appeal and on 28 July he received a letter, dated 23 July, confirming the termination of his employment on 24 July 1998. A form “18 pen” (application for the payment of benefits early due to ill-health) was enclosed and Mr Sankey was asked to return it as soon as possible.

9. On 14 September 1998, TP wrote to Mr Sankey saying that they had written to Dr Molajo for a medical report. Dr Molajo was Mr Sankey’s Consultant Cardiologist and he had seen Mr Sankey on at least two occasions since December 1997. TP said that they did not anticipate a medical examination being required. However,  having received the report DfES considered that it did not answer their specific questions and was also based on material that was a year old.

10. On 21 November 1998, DfES sought further information and clarification from Dr Molajo. A response was received from Dr Molajo by DfES on 18 December 1998 and on the basis of the information available, Mr Sankey’s application for ill-health benefits was rejected on 13 January 1999. The decision was communicated to Mr Sankey in a letter from the DfES Pension and Contract Team as follows:

“The Department’s Medical Adviser has carefully considered all the medical evidence in support of your application.

On the present evidence the Medical Adviser is unable to recommend that you should be considered permanently unfit to teach on health grounds. In the circumstances, the Department is unable to accept your application for ill health benefits…”

11. In a separate letter of the same date, the DfES wrote to Mr Sankey’s GP:

“…Perhaps I should explain that in order for a teacher to be granted ill-health retirement the Department’s Medical Adviser has to be satisfied, from the medical evidence available, that the individual has an illness of sufficient severity which, even with appropriate treatment, is likely to prevent that individual from serving as a teacher.”

12. Mr Sankey gave notice on 1 February 1999 to TP that he was going to appeal against the decision. His appeal was received on 19 May 1999 and sent to DfES for consideration on 28 May 1999.

13. As part of the appeal process, medical advisers to TP requested that a report be obtained from an independent psychiatrist and accordingly, on 1 July 1999,  Mr Sankey was asked to attend an examination with Dr Malik on 2 September 1999.

14. DfES received Dr Malik’s report on 9 September 1999.  It was on the basis of this report that Mr Sankey’s application for ill-health benefits was accepted.

15. According to his Union (NASUWT), Mr Sankey was informed on 13 October 1999 that he had been successful in his application for early retirement following his appeal and receipt by TP of additional medical reports.  He was informed that, as he had made the application for ill-health retirement benefits after his employment had ceased, his pension had not been backdated to the date of termination but to a date 6 months prior to the date of his last medical examination.

16. NASUWT wrote to St Helens on 2 February 2000 stating that Mr Sankey was concerned that his pension would not be backdated to the date of termination of his employment. The Union acknowledged that Mr Sankey did not apply for payment of his pension until July or early August 1998.  NASUWT said that they considered the total time taken, including the appeal, was excessive. They said that the sequence of events from July 1998 indicated that Mr Sankey had made a verbal application for early retirement because of his ill-health but that the request had not been actioned by St Helens in time to allow Mr Sankey to complete the relevant form until after his employment had been terminated.  St Helens passed the complaint to TP.

17. TP wrote to NASUWT on 19 April 2000, apologising for the delay in replying and indicating that “the regulations state that entitlement takes effect 6 months from the date of the last medical report”.  The letter also stated that “regardless of the time since the process commenced, we have no discretion to make the payable date any earlier than six months prior to the date of the last medical report”.  It was suggested that in the event of Mr Sankey disagreeing with the decision, a letter should be sent to the Standards and Information Group at TP, which NASUWT did on 10 May 2000.

18. In response to Stage 1 of the Internal Disputes Resolution Procedure (IDRP) being invoked, TP wrote to NASUWT on 19 July 2000 rejecting Mr Sankey’s appeal. This letter explained the statutory nature of the Teachers’ Pension Scheme and the fact that TP is bound by the applying Regulations, in this case Regulation E4(8) (see Paragraph 4).

19. NASUWT, acting on Mr Sankey’s behalf, wrote to DfES on 10 August 2000 under Stage 2 of the IDRP alleging that Mr Sankey had been badly advised by St Helens “with regard to his pension application” resulting in the delay which caused him a loss of 32 weeks’ pension.

20. On 23 August 2000, DfES wrote to NASUWT rejecting Mr Sankey’s appeal under Stage 2 of the IDRP.

21. On 17 July 2002, Mr Sankey referred his complaint to me. In support of his complaint NASUWT have supplied an extract from Part B of the Teachers’ Pension Agency Ill Health Retirement benefits leaflet that they believe to have been in force at the time of Mr Sankey’s application. Under the heading Timing of Payments, the booklet states:

“If you applied for ill-health retirement before leaving pensionable employment benefits will be paid from the day following your last day of pensionable employment.”

22. NASUWT contend that this means that Mr Sankey should have received his pension from the earlier date.

CONCLUSIONS
23. The sequence of events shows that Mr Sankey applied for ill-health benefits on 20 August 1998. Medical reports were first requested on 14 September and received on 11 November. More medical evidence was requested on 21 November and received on 18 December 1998. Mr Sankey was advised that his claim for ill-health benefits had been unsuccessful on 13 January 1999. I see no unreasonable delay on the part of either respondent in reaching that point.

24. NASUWT have implied on a number of occasions that any delay was exacerbated by TP cancelling appointments for Mr Sankey to see Dr Molajo. There is no evidence to suggest that TP made or cancelled appointments with Dr Molajo. The letters that I have seen, written by TP to Mr Sankey and Dr Molajo, only refer to obtaining medical details from existing records. 

25. Mr Sankey started his appeal against the decision not to grant ill-health benefits on 19 May 1999. In order to consider the appeal, medical evidence was sought from a number of parties. The appointment with  Dr Malik was requested on 1 July 1999 but did not take place until 2 September.  I see no reason to regard that delay as the responsibility of TP.  Dr Malik’s report was the factor which led to the application being successful and therefore ill-health benefits could not have been approved from a date earlier than six months prior to the  date of his report.

26. I do not regard the delays in reaching that point as being due to maladministration on the part of TP.

27. The Booklet extract supplied by NASUWT (paragraph 21) applies to those eligible to apply for these benefits before leaving employment. Mr Sankey was not eligible, under Regulation E4(8) to receive the benefits at any time other than “6 months before the date of the last of any medical reports.”

DAVID LAVERICK

Pensions Ombudsman

4 November 2004
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