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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs Debbie Waller

Scheme
:
Local Government Pension Scheme

Respondents
:
Cornwall County Council

THE COMPLAINT (dated 16 July 2002)

1. Mrs Waller complains that Cornwall County Council (the Council) has refused her ill health benefits.  She quantifies these as an annual index-linked pension of £6,600 and a lump sum of approximately £20,000.  She also says she continues on occasion to suffer ill health and anxiety as a result of the Council’s conduct in dealing with her case.

MATERIAL FACTS 

2. Mrs Waller was born on 9 July 1958.

3. Her employment with the Council, and her membership of the Local Government Pension Scheme (the Scheme), commenced on 1 June 1983.  On 1 April 1993 she was appointed care manager in the social services department in the Council.  In 1998 she learned that, following a reorganisation of the department, she was to lose her post as care manager, a decision she contested and against which she unsuccessfully appealed.  According to a diary kept by Mrs Waller, from September 1998 her health started to suffer: she was having difficulty sleeping and her memory and ability to concentrate were becoming increasingly affected.  

4. On 1 December 1998, according to her diary, Mrs Waller arrived at work to be informed that another care manager had been instructed to take over her job and she was not able to access her desk or computer.  On 2 December 1998 Mrs Waller went on sick leave and did not return to work before leaving the Council’s employment in July 1999.

5. In March 1999 Mrs Waller, who was still on sick leave, was told by colleagues that the restructuring was not working and that two new care manager posts were to be created.  Mrs Waller saw this as an opportunity to resolve her employment situation.  On her Union’s advice, she wrote to the Assistant Director in Community Care, effectively inviting the Council to consider her for one of the new posts.  The Assistant Director suggested a meeting to discuss Mrs Waller’s letter.  

6. The meeting with the Assistant Director took place on 22 April 1999, and it became clear that its purpose, from the Council’s point of view, was not to offer Mrs Waller a post as a care manager, as these posts would, in the Council’s view, need to be advertised and applied for in the normal way, but to discuss her position more generally.  After the meeting, the Council’s Deputy Director of Personnel wrote to Mrs Waller summarising what had happened and urging her to attend an appointment with the Council’s occupational health consultant, Dr Beattie, as the Council needed a medical view about the health issues that were preventing her from returning to work.  

7. Mrs Waller saw Dr Beattie on 12 May.  He said in his subsequent memorandum to Mr Bailey:

‘As you know Mrs Waller has been absent from work since early December 1998 and in my opinion she is still medically unfit to return to work.

‘Mrs Waller’s illness is directly related to the problems associated with job changes following the re-organisation in the latter part of 1998.  I am very confident that once those have been resolved Mrs Waller will be able to return to work quite normally.  Clearly as these issues are of a non medical nature I am unable to give any idea of the timescale for her return to work.’ 

8. On 17 June Mrs Waller was asked by the Council to attend another meeting, to be held later that month.  The Council said the purpose of the meeting was to discuss the implications of the advice received from Dr Beattie and Mrs Waller’s future employment with the Council.

9. Mrs Waller asked why a further meeting was considered necessary.  She has told me about the acute stress she was suffering at this point, which she believes would have been alleviated by being given time by the Council to recover.  She said, in a letter to the Deputy Director of Personnel dated 21 June 1999:

‘Aside from my contractual position, Dr Beattie made it very clear to me that he would expect me to make a full recovery and be able to work for the County Council once more whatever post I end up in.  What I need is the time and space for this to happen without a continual need to respond to letters and telephone calls and attend meetings.  Please explain why, given that Dr Beattie has quite clearly stated he expects I will be fit to return to work eventually, I am expected to attend high level meetings to discuss a report you refuse to share with me? [ie Dr Beattie’s report]’ 

10. The Deputy Director of Personnel replied on 25 June, saying that the primary purpose of the meeting was to discuss the advice received from Dr Beattie and Mrs Waller’s employment with the Council.  He summarised Dr Beattie’s report but added:

‘Dr Beattie has also explained to me that if we are unable to resolve your concerns he cannot see you returning to work in the foreseeable future………

‘Mr Gould, Deputy Director (Operations), and I take the view that there is no reasonable prospect of being able to resolve your concerns about the reorganisation in a way that will facilitate your return to work in the foreseeable future…… 

‘I regret to inform you that [the] relationship [of mutual trust and confidence] has broken down and that it is unlikely that it can be restored.

‘Having regard to our conclusions, Mr Gould and I believe that your employment with the Council should now be terminated.  However, before recommending this course of action to the Director of Social Services, it is important that we have regard to any representations you may wish to make…….

‘In the absence of any representations, you should be aware that a recommendation will be made to the Director of Social Services that your employment with the Council be terminated on grounds relating to your capability to carry out your duties with the Council, the unlikelihood of resolving your concerns about the reorganisation and the breakdown of mutual trust and confidence between the Council and yourself.’ 

11. The meeting had been fixed for 29 June but Mrs Waller requested by letter of 25 June that the appointment be postponed to allow her to attend a further appointment with Dr Beattie on 19 July.  She said:

‘I do not feel it would be fair to make a decision on my future based on an out of date medical report.  If you still wish to discuss Dr Beattie’s report please send me a copy as many of your comments are at odds with what myself and my husband discussed with him.  He was more than happy with my GP’s care of me and felt I would be able to return to work for the Council once more.’

12. Although the Council was at first reluctant to postpone the meeting with Mrs Waller, the meeting was eventually rescheduled for 20 July.  At the beginning of July Mrs Waller and her husband discussed her situation with the Union Representative and they considered her options.  Mrs Waller felt that she was the victim of harassment and bullying by the Council.  Her diary records that she discussed with her Union Representative the possibility of retirement on health grounds but understood that the Council would not agree to this as they could not afford for her to retire on health grounds.  The diary also records that Mrs Waller’s husband then asked the Union to negotiate a ‘redundancy package’ on her behalf because he was concerned for what Mrs Waller described as her rapidly deteriorating health.

13. On 19 July Dr Beattie saw Mrs Waller again.  She was still on sick leave.  His report says:

‘Medically I have to say that nothing seems to have changed.  Mrs Waller is still very bitter about the treatment she feels she is receiving from the County Council which obviously relates directly to the organisational changes which took place last year.  Her health problems are inextricably bound up with this difficult situation and I can only repeat that I am confident that when these issues are resolved Mrs Waller’s health will improve and she will then be well enough to return to work.’ 

14. Mrs Waller’s account of the appointment is somewhat different.  She says in her diary:

‘[Dr Beattie] said my health was worse and would continue to deteriorate if I continued in the employment of the Council.  As a doctor he begged me to take the opportunity to leave.  I asked him to agree I should be allowed to retire on health grounds but he refused saying he didn’t sign people out with stress.’ 

15. Mrs Waller’s employment contract was terminated by mutual agreement at the meeting on 20 July 1999.  She received compensation for loss of employment, and for relinquishing any potential claims in respect of her employment rights.  She had asked before the meeting if she could be granted ill health benefits.  This request was refused and the Deputy Director of Personnel confirmed the Council’s position by letter the next day, saying: 

‘I spoke to Dr Beattie following your most recent meeting with him and he confirmed that, in his view, you had not met the criteria that would warrant your retirement on the grounds of permanent ill-health.’

16. In October 1999 Mrs Waller appealed under the Scheme’s internal dispute resolution procedures (IDRP) against the Council’s decision not to grant her an ill-health pension.  She said in her supporting statement that it was clear that her health was permanently damaged to such an extent that a return to work either then or in the future was not possible.  Her counsellor estimated that recovery might take at least ten years.

17. In November 1999 the Council’s pensions manager, as part of the IDRP, asked Dr Beattie whether he had taken into account the fact that when Mrs Waller’s employment ceased she was employed as a social worker, and that she had been told that her concerns could not be resolved and that relationships had broken down; if not, would these statements create stress such as to prevent her continuing to work as a social worker, and be permanent in that she could never return to the same job in the same circumstances.  Dr Beattie was asked either if he could confirm his previous advice or indicate that he wished to ‘revisit the matter’.  Dr Beattie replied, 

‘I was firmly of the opinion that Mrs Waller’s medical problem was reversible and certainly I expected her to make a full recovery from her illness.  I am still of that opinion today.’

18. On 15 November 1999 Mrs Waller’s GP, at her request, certified that she was fit for work.  She then accepted the offer of a job with a charity.  Mrs Waller was however still receiving counselling.  

19. On 10 January 2000 the Appointed Person under the Scheme’s IDRP dismissed Mrs Waller’s appeal on the basis that her illness was not permanent.

20. On 3 July 2000 Mrs Waller appealed to the Secretary of State against the Appointed Person’s decision.  She provided a letter from her counsellor which said that, following the reorganisation in 1999, Mrs Waller had reached the point where she was no longer able to work in the social services environment without risk of serious damage to her health.

21. Her GP, Dr Fairlie, also made a statement saying that her condition was such that there was no hope of her recovering if she went back to the same place of work or continued working in the same department.  However, after a period of continued illness she had now found further employment in a more suitable environment and had made a full recovery.

22. The Secretary of State’s decision was given on 1 December 2000.  He found that Mrs Waller’s employment had ceased by reason of redundancy, for which she had received compensation.  Ill health was not the reason for the termination of employment and Mrs Waller was therefore not entitled to ill health retirement benefits.  The Council has since told me that Mrs Waller did not leave by reason of redundancy but by mutual agreement.

SCHEME REGULATIONS

23. The Scheme at the time Mrs Waller ceased employment was governed by the Local Government Pension Scheme Regulations 1997 (the Regulations).

24. Rule 27 of the Regulations provides:

27 Ill health

“(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(5) In paragraph (1)-

“comparable employment” means employment in which, when compared with the member’s employment-

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and 

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.”

25. Rule 97 of the Regulations provides:

“(9) Before making a decision as to whether a member may be entitled under regulation 27 ……on the ground of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.” 

CONCLUSIONS

26. For a member of the Local Government Pension Scheme to qualify for ill health benefits the following criteria must be fulfilled:

· the member must be permanently incapable of his employment or a comparable employment with the employing authority, and

· the member must leave local government employment by reason of being  permanently incapable of discharging his duties because of ill health.  

27. Whether Mrs Waller was permanently incapable of working for the Council at a comparable level to her previous post is not straightforward.  The situation seems to be that clinically Mrs Waller was not suffering from a condition which would preclude her from carrying out comparable work.  On the other hand there had been a breakdown of her relationship with the Council which had caused her acute stress and, unless healed, was likely to result in her continuing to be certified as sick and thus lead to her not pursuing employment with the Council.  

28. I have noted that Mrs Waller continued to press to be re-employed as a care manager during her sick leave.  In March 1999, when she had been off sick for three months, she wrote asking that the creation of two care manager posts be used to resolve her situation.  That does not suggest that, at least in her mind, she was permanently unfit for such duty.

29. Regulation 97 requires an occupational health physician to provide the Scheme Employer with an opinion as to the permanent incapacity of the member.  Dr Beattie saw Mrs Waller on two occasions and provided three reports.  He was consistent in concluding that Mrs Waller’s health problems were linked to her employment situation and that if that was resolved her health would improve.  

30. In the light of Dr Beattie’s reports the Council could not reasonably have found that her incapacity could be deemed permanent according to Regulation 27.

31. I have noted that the Secretary of State’s decision, at the second stage of the IDRP, was based on the incorrect conclusion that Mrs Waller’s leaving was by reason of redundancy.  But, given my own conclusion that Mrs Waller did not meet the criteria for receiving an ill health pension I see no injustice resulting from that misunderstanding and in any event the Secretary of State is not a respondent to this complaint.  

32. The complaint is not upheld.
DAVID LAVERICK

Pensions Ombudsman

17 July 2003
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