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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr Clive Lindsey

Scheme
:
Principal Civil Service Pension Scheme

Respondent
:
Administrators of Principal Civil Service Pension Scheme

MATTERS FOR DETERMINATION (dated 8 July 2002)

1. Mr Lindsey says that the administrators of the Principal Civil Service Pension Scheme (the Scheme) have:

· wrongly refused him injury benefits under Section 11 of the Rules of the Scheme (Section 11 benefits) and failed to pay him the guaranteed minimum income (GMI) under the Scheme, and

· failed to deal with his complaint under the Scheme's internal dispute resolution procedures.

He is claiming Section 11 benefits backdated to the date of his application together with compensation for the stress he says he has suffered.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Lindsey was born on 27th May 1951.

4. In September 1977 he started working for the Ministry of Defence Police; at the same time he joined the Scheme.  In 1979 he transferred his employment to the Royal Parks Agency (RPA).  He remained a member of the Scheme.  

5. During Mr Lindsey’s employment with the RPA he suffered a number of injuries.  

5.1
On 25 February 1984 he suffered an injury to his back while on dog handling duties.

5.2
In November 1991 he suffered an injury to his left leg whilst on duty.  

5.3
On 20 January 1994, while moving metal barriers at work, Mr Lindsey pulled a muscle and heard a loud clicking sound from his lower back.

5.4
On 1 October 1998 he sustained an injury to his left leg during self-defence training, causing bruising and pain.  As a result of these symptoms, he also developed back problems.  

5.5
On 9 December 1998, while on duty, he was nearly run over by a car, on a pelican crossing.  He suffered symptoms of shock.  He was referred by his GP for counselling for anxiety symptoms and an investigation of whether he was suffering from post traumatic stress disorder (PTSD).  

6. On 25 January 1999 Mr Lindsey went on sick leave due to back pain.  

7. On 25 March 1999 RPA instructed their occupational health advisers, BMI Health Services (BMI), to examine Mr Lindsey, who was still on sick leave, as soon as possible, so they could have an assessment of his condition and whether he was likely to return to work.  

8. Mr Lindsey’s staff counsellor visited him at home on 28 May 1999 and recorded that Mr Lindsey was continuing to suffer from discomfort in his left thigh, some lower back pain, anxiety, uncharacteristic aggression and insomnia, and possibly angina.  

9. Dr Sarah Helps of BMI saw Mr Lindsey on 9 June 1999.  Her report (dated 19 June 1999) confirmed the symptoms described above.  She needed more background information in order to give a prognosis but she supported his sick leave at that time and did not anticipate an early return to work.

10. On 29 June 1999 Mr Lindsey applied to the Department of Trade and Injury (DTI) for Section 11 benefits.

11. Section 11 benefits are paid (subject to qualifying conditions) to civil servants who are injured, or contract a disease, during the course of their official duties.  The qualifying conditions are contained in sections 11.3, 11.4 and 11.5.  Section 11.3 is relevant to Mr Lindsey’s condition and it states that, 

“..benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and 

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty…”.

Before 1 April 1997, the section required that the injury was ‘directly’, not ‘solely’ attributable to the nature of the duty.  The distinction is relevant in considering injuries suffered by claimants before 1997.  

12. Rule 11.6 (regarding eligibility of benefits) provides that:

“..any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i) whose service is ended otherwise than at his own request or for disciplinary reasons before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends;”

…..

(iii)
who is receiving sick pay or sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired and for whom the total amount of any sick pay or sick pay at pension rate [together with other benefits]….  amount to less than the amount of guaranteed minimum income provided in rule 11.7 for total incapacity, may be paid a temporary allowance under this section for an amount sufficient to bring the said total up to the guaranteed minimum income for total incapacity.

13. Rule 11.7 (regarding the scale of benefits) provides that the annual allowance under rule 11.6 will be the amount which, when added to benefits specified in the rule, will provide an income of not less than the guaranteed minimum shown and appropriate to the circumstances of the case.  A table is given which shows GMI dependent on impairment of earning capacity and length of service.  

14. When Section 11 benefits are claimed, the Scheme administrator may consult with BMI but does not have to do so.  

15. The DTI requested more information from Mr Lindsey than he had provided in his initial application.  Having been provided with this, they wrote on 12 July 1999 to BMI about Mr Lindsey's application for injury benefits.  DTI asked BMI if Mr Lindsey's current absence was due to the injury he had sustained on 1 October 1998.  

16. Mr Lindsey attended a further medical assessment, on 18 October 1999, with Dr Helps of BMI.  This was in connection both with his application for Section 11 benefits (at the request of the DTI) and with his continued absence on sick leave (at the request of RPA).  Dr Helps provided two reports.  The first, addressed to RPA, was a fuller document than the second, addressed to the DTI.

17. The report to the RPA, dated 26 October 1999, noted his persistent symptoms of leg, back and chest pain, and referred to cardiological investigations.  Dr Helps said that Mr Lindsey remained very anxious about his chest symptoms and this problem, combined with his leg and back symptoms, appeared to be the main reason for his being unable to return to work.

18. In her report to the DTI of 27 October 1999 Dr Helps referred to the accidents of October and December 1998.  Her report said:

“According to Mr Lindsey’s sickness absence record, there is no evidence of sick leave due to a leg injury following an accident on 1 October 1998.  He did not report the leg injury until December 1998 and, furthermore, he reports a second industrial accident on 9 December 1998 when he was nearly knocked down by a car.  His long-term sick leave started on 25 January 1999, which was due to a combination of leg, back and anxiety symptoms.  In April 1999, he reported chest symptoms and he was referred to hospital for further investigation.  He is still awaiting the results of some special tests.  

“The circumstances surrounding this application for an injury benefit award have become rather complicated but, on balance, I consider that the medical evidence does not support a case that his current sick leave since 25 January 1999 is solely attributable to injuries sustained in an accident on 1 October 1998 or 9 December 1998.”

19. On 18 October 1999 Mr Lindsey wrote to RPA explaining that he had seen a doctor from BMI.  He recounted a conversation which he said he had had with Dr Helps in which she said she disagreed with his GP about his fitness for work, and was going to tell DTI not to pay him injury benefits.  Mr Lindsey asked that his case be reviewed with another BMI doctor examining him because Dr Helps had made a decision without seeing what he considered to be relevant medical reports.  These were a report from the Department for Work and Pensions, obtained in connection with Mr Lindsey’s claim for social security benefits, and a report from Dr Brian Bourke, a consultant rheumatalogist, to whom he had been referred by his GP, in connection with his leg and back pain.

20. The DTI informed Mr Lindsey on 29 October that they had received Dr Helps’ report covering his accidents of October and December 1998, and that in the light of the BMI advice, his injury benefit claim had been unsuccessful.  

21. On 29 October, RPA asked BMI to review Mr Lindsey’s case and on 10 November 1999 Dr Helps wrote to BMI saying that she was awaiting a report from Mr Lindsey’s cardiologist, and would be happy to write to Dr Bourke, if Mr Lindsey had seen him recently.  She mentioned that she had also received an application from the DTI regarding Mr Lindsey’s eligibility for Section 11 benefits.

22. On 18 December 1999, Mr Lindsey saw Dr Bourke, who prepared a report at BMI’s request.  Dr Bourke noted that he had first seen Mr Lindsey in February 1999; he noted the accidents at work and subsequent symptoms suffered by Mr Lindsey.  Since February 1999 he had carried out an MRI scan of Mr Lindsey’s spine which suggested Scheuermann’s disease.  Due to medication, his blood pressure was now better controlled than previously, and a recent investigation suggested that cardiac ischaemia was not the cause of his chest pain.  He concluded:

“Subsequent reviews of Mr Lindsey have indicated persisting immobility in the spine.

“I think that Mr Lindsey probably had an exacerbation of back pain originally when he was knocked over by the alsation dog 15 years ago and the blow to his left thigh may have led to jarring of his spine which has worsened his symptoms.  I believe his problems are due to degenerative spinal disease worsened by episodes of trauma and that this disability is sufficient to prevent him from returning to his job as a Park’s policeman.  I think that his problems could be classed as disability resulting from an industrial injury.  He is currently requiring analgesics and a low dose of amitriptyline but his spinal stiffness persists.”

23. On 6 March 2000, on the advice of Dr R A Copeman of BMI, Mr Lindsey was offered medical retirement.  

24. On 15 March 2000, Mr Lindsey’s union representative asked the DTI to reconsider his entitlement to injury benefits.  

25. In April 2000 the DTI told Mr Lindsey they would need BMI’s advice in looking again at his injury benefit claim and they referred it back to BMI asking them to review it in the light of Dr Bourke’s report of December 1999.

26. On 26 April 2000 Dr S C Sheard of BMI reported to DTI that Dr Bourke had confirmed that Mr Lindsey had chronic degeneration of the spine.  Dr Bourke believed that this condition was exacerbated when Mr Lindsey was knocked over by the police dog and that more recent incidents had worsened his symptoms.  BMI said they were not persuaded, on the balance of probabilities, that Mr Lindsey’s condition was solely attributable to recent injuries but could support the view that they were directly attributable.  

27. On 15 May 2000 the DTI wrote to Mr Lindsey.  They said:

“Based on information provided in your specialist doctor’s report and on their records, the BMI consultant doctors can find no new information that could persuade them that your current sickness and ill health retirement could be described as solely attributable to the injuries sustained in your accidents of 1 October and 9 December 1998.” 

His re-submitted claim for injury benefits was unsuccessful.

28. Matters then went into abeyance until December 2001, when Mr Lindsey attempted to invoke the Scheme’s internal dispute resolution procedures (IDRP).

29. Section 50 of the Pensions Act 1995 provides that the trustees or managers of an occupational pension scheme must secure that arrangements for the resolution of disagreements are made and implemented.  The section also provides that regulations may make provision about the procedure for reaching and giving decisions under such arrangements.

30. The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 provide, at section 5, that a decision on the matters raised by an application shall be issued to the complainant within two months from the date on which the particulars of complaint were received.  If this is not done within two months, an interim reply must immediately be sent to the complainant setting out the reasons for the delay and an expected date for issuing the decision.

31. The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 (the 1996 Ombudsman Regulations) provide, at section 3, that I shall not investigate a complaint unless written notice of a decision has first been issued under the IDR arrangements required by section 50 of the Pensions Act 1995.  However, I may investigate in advance of such written notice if I am satisfied that it is reasonable in the circumstances that I should investigate and determine the complaint.  

32. On 6 December 2001 Mr Lindsey wrote to Paymaster, which was, at the relevant time, the paying agent for Civil Service Pension benefits.  He asked them for a decision under the first stage of the Internal Dispute Resolution Procedures (IDRP).  This letter was re-directed by Paymaster to the DTI.

33. On 19 December 2001, Mr Lindsey contacted the Cabinet Office Civil Service Pensions Division (the Cabinet Office) which manages the Scheme; an investigation manager spoke to him and confirmed in writing, the same day, that he should write to the IDR nominated officer at the DTI.

34. On 21 December 2001, Mr Lindsey wrote a long letter to the IDR nominated officer.  His letter was headed “INTERNAL DISPUTE RESOLUTION”.  He set out the background to his case and at the end of his letter said,

“Can [you] give me a First Stage decision of the Internal Dispute Resolution [procedure]?”

35. Mr Lindsey wrote to the IDR nominated office again on 17 January 2002 to tell her that following a recent attendance before a Benefits Tribunal, his disability, as measured for the purpose of paying social security benefits, had been held to have increased.  His letter was again headed “INTERNAL DISPUTE RESOLUTION”.

36. Mr Lindsey’s request for IDR was acknowledged by the Operational Support Manager at the DTI on 28 January 2002 who told him they were in the process of dealing with his case and would be in touch again as soon as possible.  

37. On 6 March 2002 a member of the Pensions Department at the DTI informed Mr Lindsey that his case had been passed to her for investigation and she had decided to process his case again from the beginning.  She made no reference to his request for IDR.  

38. On 20 March the DTI asked BMI for advice and an explanation as to why the injury benefits claim had been rejected.

39. OPAS wrote to DTI on 18 April 2002, expressing concern at the length of time taken to process Mr Lindsey’s first stage IDRP.  Mr Lindsey also wrote to them that day saying, inter alia, that if the DTI had not issued their report by 1 May 2002 he would refer his complaint to me.  

40. On 24 April 2002, the OPAS adviser spoke to Pensions Department member at the DTI.  According to the adviser’s note, she told him that BMI had ‘almost complete say in what level of pension is paid in these types of cases’.  She said she had spoken to BMI a few days before and they had told her that their decision had been sent out on 15 April.  She had decided to start the case again, that is to ask BMI to review the matter.  As far as she was concerned, the matter was not in IDR.  

41. On 9 May, in response to a letter from Mr Lindsey dated 19 April 2002, an investigations manager at the Cabinet Office wrote to Mr Lindsey explaining that the Operations Support Manager at the DTI had been trying to keep him informed and that they were awaiting information from BMI.  The Operations Support Manager was under the impression that they were not in the IDR process.  

42. On 30 May, OPAS, mindful of the three year limitation period for making complaints to me, wrote to the DTI setting out the key points of Mr Lindsey’s case and asking for an assurance that a first stage IDR decision would be reached within 2 to 3 weeks.  Failing that, Mr Lindsey would have no option other than to send his case directly to me for a determination.

43. Also on 30 May Dr John Bonsall of BMI wrote to Mrs Hayes.  He said:

“Mr Lindsey’s… application was considered by my colleague in April 2000.  A report from Dr Bourke, a Consultant Rheumatologist, dated 15 December 1999, was the principal source of evidence, which my colleague used in order to give his opinion.  Dr Bourke’s report is quite clear.  It suggests that Mr Lindsey suffers from a condition which developed around about the time of puberty, and this condition goes on to cause back pain in later life.  While there is no doubt that Mr Lindsey had a number of unfortunate accidents during his employment as a Royal Parks Police Constable, and I am not denying that these could have been painful, Dr Bourke’s report indicates that Mr Lindsey has an underlying back problem.

“In the circumstances, it cannot be said that Mr Lindsey’s back problems arise solely or directly from the accidents which occurred to Mr Lindsey, and therefore he does not meet the criteria for a section 11 award.  While Dr Bourke opines that Mr Lindsey’s problems could be classified as disability resulting from his job as a Police Constable, he would not at the time of giving his opinion, in all probability, be aware of the definition laid down in the ..Scheme.” 

44. On 14 June the Operations Support Manager informed Mr Lindsey that BMI did not believe that a qualifying injury had been suffered.  However, he was seeking clarification of the content of their report and asked Mr Lindsey to remain patient a little while longer.

45. On 20 June, OPAS asked DTI to clarify exactly which stage of the IDRP Mr Lindsey’s case had reached.  

46. On 21 June Dr Bonsall spoke to the Operations Support Manager in response to his letter of 14 June.  He said he did not regard Dr Bourke’s knowledge of section 11 benefits as being relevant as recommendations were only made by a small number of BMI doctors.  Furthermore, given that Mr Lindsey had a pre-existing back problem he could not say that his condition arose solely (his emphasis) from the accidents that occurred to Mr Lindsey.  He had also considered whether the condition was directly attributable, but after considerable deliberation, he formed the opinion that neither definition was met.  This was confirmed in a letter from Dr Bonsall dated 25 June 2002.   

47. On 8 July 2002 Mr Lindsey complained to me.

48. On 10 July 2002 DTI sent Mr Lindsey a copy of the BMI report, and said that they understood that Mr Lindsey wished to have his case considered under IDRP and asked his to make his grounds of appeal clear.  Once they were aware of the grounds of appeal they would issue a first stage IDR decision within 2 months.  

49. I exercised the discretion provided under section 3 of the 1996 Ombudsman Regulations to investigate the complaint even though IDRP had not been completed.

50. The Cabinet Office responds to all complaints regarding the Scheme which have been brought to me, and, in relation to the complaint that Section 11 benefits had been wrongly refused, they analysed the position thus:

· Mr Lindsey had claimed in respect of a back injury (sustained either in 1984 or October 1998), and in respect of PTSD, attributed by Mr Lindsey to his near-miss accident of December 1998.

· In relation to the back injury, they needed further information about the injury of 1984, and invited Mr Lindsey to assist them in this regard by providing clarification as to the circumstances of the injury.  The 1984 injury would be considered in the light of the pre-1997 regulations, so that it must be directly (not solely) attributable to the nature of the duty.

· The degenerative back condition suffered by Mr Lindsey since childhood complicated matters somewhat, and in order to determine Mr Lindsey’s back condition properly, further medical investigation would need to be undertaken.

· The DTI had not considered Mr Lindsey’s claim concerning his PTSD as a separate injury from his back problems.  Further medical advice was needed about his condition taking into account that Mr Lindsey may have suffered bouts of anxiety before 9 December 1998.

In summary, as the Cabinet Office saw it, much had gone wrong in this case, but Mr Lindsey’s case could still not be determined.  

51. The Cabinet Office also expressed great regret that Mr Lindsey’s complaint was not properly handled under IDR.  They said that, as a Scheme, they spent a good deal of time and effort to get IDR right, but acknowledged that in this case that had not happened.  They said that there had been confusion about the nature of Mr Lindsey’s complaint and also, perhaps, the DTI had hoped to resolve the matter informally.  The DTI were now offering £500 in respect of the distress and inconvenience undoubtedly suffered by Mr Lindsey in trying to get a first stage IDR decision.  The offer would stand regardless of any further directions that I might subsequently make.  

52. Since first referring this matter to me Mr Lindsey has brought to my attention the following additional concerns:

· Whether the new Civil Service Injury Benefits Scheme (the CSIBS) applies to him.  I note that the CSIBS came into force on 1 October 2002 and that the wording under Part 1 of the CSIBS which applies to Mr Lindsey has the same effect as the relevant wording under section 11 of the PCSPS.

· Whether the DTI is the appropriate body to carry out a review of this case; Mr Lindsey would prefer OPAS to carry out the review.  The Cabinet Office, on this point, has told me that while they and the DTI are happy to share information with OPAS if Mr Lindsey would like them to be involved, it is for the DTI, as scheme administrators, to make the decision about entitlement to injury benefits.

· The fact that he is in receipt of industrial injuries disablement benefit (IIDB) from the Department of Work and Pensions should be taken by me as evidence of his entitlement to Section 11 benefits.  The Cabinet Office has told me that the assessment of disablement for IIDB is based on loss of faculty, rather than impairment of earning capacity, as under Section 11, so that entitlement to one benefit cannot be taken as proof of entitlement to the other.  

CONCLUSIONS

53. Mr Lindsey has, since he went on sick leave in January 1999, seen a number of doctors and there have been a number of medical reports on his condition produced for various purposes.  However, the three reports specifically produced for the DTI in assessing his claim for Section 11 benefits are:

53.1. The report of Dr Helps of 27 October 1999 (based on an examination of Mr Lindsey nine days before);

53.2. The report of Dr Sheard of 26 April 2000 (taking account of Dr Bourke’s report of December 1999), and

53.3. The report of Dr Bonsall of 30 May 2001 (again taking account of Dr Bourke’s report).  

54. Dr Helps’ report is brief, possibly because she had at the same time produced a fuller report for the RPA.  It seems to me that while it is right that administrators should obtain the advice of BMI in relation to Section 11 benefits, they should also be pro-active in assessing whether that report provides them with all the information they need to make an informed decision.  The DTI was in my opinion too quick to dismiss Mr Lindsey’s claim at this point.  

55. It is to the DTI’s credit that they tried thereafter to deal with Mr Lindsey’s re-application for Section 11 benefits by asking BMI to comment on the report of Dr Bourke, which Mr Lindsey himself had asked them to review.  But I find again that they were passive in accepting what BMI told them without for example noticing that Dr Bourke had said nothing about PTSD (because it was not his speciality).  I note also that, even though Dr Sheard’s report does say that Mr Lindsey’s condition could be held to be ‘directly’ attributable to his injury, the administrator apparently did not ask herself whether the 1984 accident entitled Mr Lindsey to benefits but simply dismissed the claim.  

56. It is rarely appropriate, in cases where an applicant complains to me that ill health benefits have been wrongly refused, for me to substitute my own decision, and I do not consider that it is appropriate in this case, not least because, as the Cabinet Office has pointed out, the necessary medical evidence is still not available.  However, I do consider that a thorough review of Mr Lindsey’s claim should be undertaken again, to include all the injuries which he has suffered since 1984, as set out in paragraph 5 above.  I do not consider that I can rely on the fact that Mr Lindsey now receives IIDB to order payment of Section 11 benefits without a review of his case.

57. Mr Lindsey has asked that his review be carried out by OPAS but that would not be appropriate.  Any review will be frustrated if Mr Lindsey does not co-operate with any reasonable requests by the DTI (or Cabinet Office) for information and attendance at medical examination by any appropriate doctor.

58. As to which set of Rules applies to Mr Lindsey, since the PCSPS was the Scheme of which Mr Lindsey was a member while in employment, it seems to me that his benefits must fall to be considered under Section 11 of that Scheme.  In any event, the benefits which flow from both the old and new Schemes are the same so far as Mr Lindsey is concerned.

59. Mr Lindsey has also asked me to determine that he is entitled to the GMI under rule 11.6 and 11.7.  But the first two lines of rule 11.6 in my view make clear that this becomes payable only when the entitlement in principle to Section 11 benefits has been established.  Furthermore, the granting of GMI under rule 11.6 (iii) is, in any event, discretionary, and it is therefore not appropriate for me, given what I have said above, to pre-empt the outcome of any review by directing the payment of levels of benefit.

60. Mr Lindsey claims that he has suffered distress and inconvenience in dealing with this matter.  I find that, in their handling of Mr Lindsey’s claim, there has been maladministration by the DTI leading to injustice and I am making an award to reflect this.

61. As to Mr Lindsey’s attempts to invoke IDRP, the DTI have already acknowledged that they did not handle this well.  That does not mean they were deliberately obstructive but this was maladministration causing injustice and I consider that compensation should be paid for this head of complaint also.  The offer of £500 compensation made by the DTI was in my view generous although the net effect of my directions is to retain such payment to him.

DIRECTIONS

62. I direct that the DTI undertake (through the Cabinet Office if they so choose) a fresh assessment of Mr Lindsey’s claim for Section 11 benefits, such assessment to be completed within two months of the date of this determination.  

63. I direct that the DTI pay Mr Lindsey the sum of £250 in respect of the distress and inconvenience suffered by him in attempting to have his section 11 claim fully considered.

64. I direct that the DTI pay Mr Lindsey the sum of £250 for maladministration to redress the injustice caused by not properly carrying out their obligations under IDRP.
DAVID LAVERICK

Pensions Ombudsman

17 July 2003
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